Appointment

From: Bailey, Ethel [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9B33DD651FA04119BE02B7B6B151FF91-BAILEY, ETHEL]

Sent: 5/4/2017 3:23:47 PM

To: Starfield, Lawrence [Starfield.Lawrence@epa.gov]; Dravis, Samantha [dravis.samantha@epa.gov]; Tejada, Matthew
[Tejada.Matthew@epa.gov]; Lee, Charles [Lee.Charles@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]; Kime,
Robin [Kime.Robin@epa.gov]; Badalamente, Mark [Badalamente.Mark@epa.gov]

CC: Inge, Carolyn [Inge.Carolyn@epa.gov]; Wallace, Maria [wallace.maria@epa.gov]; Wingo-Huntley, Deloris [Wingo-
Huntley.Deloris@epa.gov]

Subject: Briefing on Environmental Justice w/Samantha Dravis
Location: 3500 WIC-North

Start: 5/8/2017 2:15:00 PM

End: 5/8/2017 2:45:00 PM

Show Time As: Busy
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Appointment

From: Lovell, Will {(William) [lovell.william@epa.gov]

Sent: 7/20/2017 5:12:01 PM

To: Lovell, Will (William) [lovell.william@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]

Subject: REMINDER: FY 2017 MANDATORY TRAINING Sessions Must be Completed by September 30, 2017 - Get These Done
Now!

Attachments: AQ's List of New Employee Mandatory Training - 7-20-2017.docx

Start: 8/15/2017 9:00:00 PM
End: 8/15/2017 9:30:00 PM
Show Time As: Busy

IMPORTANT REMINDER

Please Make it a Priority to
Get These Completed Well in Advance of the Deadline

Online Mandatory Training Must be Completed by AO Career and Non-Career Employees,
Contractors, and Grantees (including SEE Grantees)

by September 30, 2017

it is a new year and we can and should all be in compliance with the Agency’s timeframe. The deadline to
complete online mandatory training is ‘just’ some 70 calendar days away! Let’s avoid the late rush that
happened last year when many people were pressed to find the time to complete the courses on time.

Good News! All of the EPA 2017 Mandatory Training courses are now available. Everyone, including career
and non-career current employees, contractors and grantees will find the courses at their “View Learning Plan
& Mandatory Training” section on the EPA elearning site. Please keep in mind that YOUR user name and

password are required to access the EPA elLearning site.

»  For Everyone’s Convenience: All FY 2017 mandatory courses, including those for new employees are
also listed on the EPA University SharePoint site: http://workplace.epa.gov/training.htm|

e [IMPORTANT INFO for EPA’s New Employees: New employees will receive a Welcome to EPA
elLearning email containing instructions for accessing training courses in the EPA eLearning site within
two weeks of their employment. New employees are required to complete specific courses within their
first 90 calendar days of employment. Otherwise, all courses are to be completed within 6 months.
(See Attachment).

e ATTENTION: New and Existing Agency Contractors and SEE Grantees with an EPA e-mail Account:

There are just a few specific courses you are assigned to take during FY 2017, including the Information
Security Awareness Training and the Domestic Violence training. The annual Records Management
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training is required for those Contractors who are required to complete it based on the specific
contract language.

If you have any questions or need additional assistance, please contact me.
Regards!

Brian M. Twillman, MS-ABS - Training Coordinator and Organization Development Specialist

“Service First, Peopfe Always.” US EPA | Office of the Administrator | Office of Administrative and Executive Services (OAES)

WJC North | Rm 2432-Y | Mail-Code 1104-A 1200 Pennsylvania Avenue, NW, WDC 20460 202.564.5948 phone | 202.564.2744 fax | 202.380.7983
EPA iPhone

EPA elLearning: http://epa.skillport.com/ EPA University’s List of Mandatory Training: http://workplace.epa.gov/training.htm|

AU Sharepoint Site

"Live so that when others think of compassion, honesty and infegrity, they think of pou..." — Unknown

Brian M. Twillman, MS-ABS - Training Coordinator and Organization Development Specialist

“Service First, People Always.” US EPA | Office of the Administrator | Office of Administrative and Executive Services (OAES)

WJC North | Rm 2432-Y | Mail-Code 1104-A 1200 Pennsylvania Avenue, NW, WDC 20460 202.564.5948 phone | 202.564.2744 fax | 202.380.7983
EPA iPhone

EPA elLearning: http://epa.skillport.com/

EPA University’s List of Mandatory Training: http://workplace.epa.gov/training.htm|

AQ Sharepnint Site

"Live so thatf when others think of compassion, honesty and infegrity, they think of you..." — Unknown
“Life is perpetual instruciion in cause and effect.” — Ralph Waldo Emerson
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AQ’s List of EPA NEW EMPLOYEE MANDATORY TRAINING

Updated: July 20, 2017

** NOTE: These sessions are Mandatory for All EPA employees (including Pathways Students) during FY 2017. (Everyone must complete these by 9/30/2017)

Course Title

Description

Links/Website/Resource info

Duration

Date
Completed

ASAP - iImmediately Upon Hire in order

to Have and Retain Access to EPA’s LAN

**FY 17 Information
Security Awareness

Covers the key practices and policies that are mandatory
for all EPA computer users.

hitps/fepaskillporicomSkillportde/floginaction
Library ID: ID: _scorm12_epa_isat_fyl7_fgc_enus

45-60 minutes

Prior to Participating in Episodi

¢, Regular or Medical Telework

Telework 101 for Provides an overview of the EPA telework program along hitps:/fepaskiiportoemskilipertdeflopin.action 60 minutes
Employees Cfor E/Iglb/e with Strategies and Suggestions on how to Successfu”y HeIpfuI link: Bttos: davew ielework eoviiraining-resourcss/
Personnel) telework. Library ID: ID: _scorm12_epa_tte_01
Telework 101 for Provides an overview of the EPA telework program along ntipsy/fenashiliport.com/skillporiiediopinaction 60 minutes
Managers with Strategles and Suggestlons for belng successful. Helpful link: 38 f,/{"\-"\,‘"w‘w"\-"u’. 9‘\."\"0!’1(.{{1’}\(',/{?'3én;i":?"raifﬁufcail
First 90 Calendar Days of Employment

*%2017 Continuity of COOP is a Federal Initiative that enables all Executive biipsfena skiiport comfskiliponifeflopinaction 30 minutes
Operations (COOP) Branch departments and agencies to continue to perform | Helpfullink: ‘

essential functions during an emergency. hipdintranet ena.govioemintra/coon raining him
Awareness Library ID: ID: _scorm12_epa_2016_coop_fgc_enus
Anti-Harassment Covers the procedures outlined in EPA Order 4711 for EPA elLearning: 30 minutes
Procedures reporting and responding to a”egations of harassment https:ffenaskibbortcomskiliportfe/lopin. action

within the EPA workplace. Library ID: ID:

_scorml12_epa_anti_harassment_2_0_2016_fgc_enus

Essential Ethics for Presents many essential ethics concepts, laws and EPA elLearning: 30 minutes
New Emp|0yees regu|ation5' When you have an ethics question, you should hit .'.3‘5:l;;"i:fsa.i'zkiiEf?)f}E"{.Cf}n'illsi’iééE[)()F'iﬁfe!’;f}{{iQ,Eﬁf)fiﬂﬂ

contact your Deputy Ethics Official (DEO) or the Assistant Hemf}" fink: o )

Deputy Ethics Official (ADEO) bt/ fintranetesa.pov/oas/201 Gethicstraining /10 hiim!

) Library ID: ID: elo_epaethics

**Freedom of Provides an overview of FOIA and how to meet obligations | hiips://zpaskiliport.com/siiliporife/ioginaction 30 minutes

Information Act {FOIA)
Awareness Training

for processing FOIA requests, while also encouraging
employees to become familiar with the guidelines and
resources held by EPA’s FOIA Office.

Helpful Link: fittp://intranst epa gov/icial
Library ID: ID: _s24_epa_foia_training_2017
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**FY 2017 Annual This is the Agency-wide mandatory Annual Records bipsi//epa.skillport.com/fskilipartiefioginacton 30 minutes
Records Management | Management Training Course. Library ID:
ID_scorm12_epa_annualrecmgmt_fyl7_fgc_enus
No FEAR Act The purpose of this training is to educate those who work hitps:/fepaskibbortcom/sikillportfe/iogin sction 30 minutes
in federal agencies about the importance of being Helpful Link: hitp:/fintranst.epa.goviiola/
accountable for violations of antidiscrimination and Library ID: ID: fgov_01_a33_lc_enus
whistleblower protection laws.
U. S. Constitution Covers the U. S. Constitution and what it means for federal | &iipsi//eps.shiliport.com/akiilpartia/inginaction 30 minutes
employees. Note-this course must be accessed from within | Helpfullink: hits://constittionday cpms.osd.mil/
the EPA firewall. Library ID: ID: elo_usc
Workplace Safety Addresses the Agency and employee responsibilities, key hitpsepaskiborteomfkiliportde/ogin sction 30 minutes
reporting requirements and Whistleblower protection Helpful Link: hitp://intranstepa.gov/ssd/saiety/
provisions enforced by OSHA.
First 6 Months of Employment
**Domestic Violence Defines domestic violence, covers ways to recognize signs niips:/fenashiiporteomiskiliportfefinein action 30 minutes

of domestic violence in the workplace, and identifies
appropriate ways to respond if someone’s work has
declined due to domestic violence.

Library ID: ID: fgov_01_a36_Ilc_enus

EJ 101: Introduction to
Environmental Justice

Provides a basic but informative overview of
environmental justice.

hitps://epaskiiportoomfskiliporife/iogin.action
Library ID: ID: _scorm12_epa_ej_101

45-60 minutes

Environmental
Management Systems
{EMS) at EPA

This training covers the goals and objectives for EMS along
with the roles and responsibilities of employees.

hitps://epaskiiportoomfskiliporife/iogin.action
Library ID: ID: _scorm12_epa_ems_oarm_2015

15-20 minutes

EPA Climate Change Enables EPA employees to more effectively do their job as hitpsffenaskiiporcomfskillporifefogin.action 35-45 minutes
Adaptation the climate changes. Library ID: _scorm12_epa_climatechange_fy17_fgc_enus

Safety and Health After completing this course, you will be familiar with the hitps:/fepaskiiportoemfskiliporife/iegin action 20-30 minutes
Management {SHMS) Safety and Health Management System (SHMS) and Helpful Link:

General Awareness

understand how SHMS relates to your job.

httpfintranst eoa.sov/hahs/safely//shns him

An Introduction to
EPA’s Scientific
Integrity Policy

Covers the basics of EPA’s Scientific Integrity Policy for all
employees.

hitps/eoaskiiportoom/skillportfefiogin.action

30 minutes

**Working Effectively
with Tribal
Governments

Provides employees with the foundational information
needed to understand the Agency’s unique relationship
with federally recognized tribes.

hitps:ffenaskiiport comfskillporfe/login sction
Library ID: ID: _scorm12_epa_wetg_2017_fgc_enus\
Helpful Link: iiip://intranetepa govioiial

30-45 minutes
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Appointment

From: Bailey, Ethel [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9B33DD651FA04119BE02B7B6B151FF91-BAILEY, ETHEL]

Sent: 5/4/2017 3:23:47 PM

To: Starfield, Lawrence [Starfield.Lawrence@epa.gov]; Dravis, Samantha [dravis.samantha@epa.gov]; Tejada, Matthew
[Tejada.Matthew@epa.gov]; Lee, Charles [Lee.Charles@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]; Kime,
Robin [Kime.Robin@epa.gov]; Badalamente, Mark [Badalamente.Mark@epa.gov]

CC: Inge, Carolyn [Inge.Carolyn@epa.gov]; Wallace, Maria [wallace.maria@epa.gov]; Wingo-Huntley, Deloris [Wingo-
Huntley.Deloris@epa.gov]

Subject: Briefing on Environmental Justice w/Samantha Dravis
Attachments: EJ Presentation 5-3-17.pptx

Location: 3500 WIC-North

Start: 5/8/2017 2:15:00 PM

End: 5/8/2017 2:45:00 PM

Show Time As: Busy

ED_002691_00000004-00001



ED_002691_00000005-00001



The Office of
Erwironmental Justice (O]

* Housed within OECA (because of
multimedia focus, EJ has no
enforcement component)

* Coordination across EPA & federal
agencies, Community Support,
NEJAC, EJ IWG

Li throughout the Agency

* Responsibility of every program and region
to integrate EJ
* Lead and coordinated by OECA/OE)

* Multi-year strategic plans
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Approach to Bl at EPA

ED_002691_00000005-00003



OE! Community Support:
Protecting public haalth and the environment by working
divactly with vuinerabls communitiss

Supporting local collaborations, especially with
states, and linking them with government
resources and programs nationally.

= £} Small Grants
+ £} Collaborative Problem Solving

= Technical assistance for capacity building and
engagement for communities

Need: (1) resumption of State/Tribal EJ Cooperative Agreements
(STEJCA) grant program (2) Community Revitalization Strategy

&%
o

g%ﬁ
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Community Support
& Work

Uranium contamination and creating an
action plan to access and develop alternative
clean water sources in Navajo Nation
Community Storm-water
Management and Revitalization
Program — New Orleans

Codlition to End Childhood Lead Poisoning -
Baitimore
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B Grants Slnoe 1984

FOCUS OF GRANT PROJECTS 2013 - 2018
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Mationa! Erwvironmental Justice
Advisory Councll (NEIAD

« Structure: 29 members from community, NGO,
business and industry, academia, tribes, state
and local government

* Minneapolis, April 25-27 with focus on working
with states

* New members this summer: 1 community, 1
NGO, 2 Biz&Ind (EPA Administrator selects)

Need: EPA Administrator meeting with NEJAC Leadership
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NEIAC & Work

SEFTEVBER 204
:STSE, URSAR REVITALIZATICN,
- AND JROWRTIZLDS:
Model Guidelines for
"ublic B ki

THE SEARCH FOR AUTHENTIC SIGNS OF HOPE
nbion

T WEAT
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Federal Inderagency Working Group on
Environmental Justice (B WG

» Chaired by EPA Administrator

* Ongoing since its creation by EO 12898 in 1994 :

» Key focus areas: Leveraging resources for
capacity building and economic investments in |
minority, low-income, rural, indigenous and
tribal communities.

Need: (1) Administrator level meeting of IWG, (2) Action on immediate opportunities to
use IWG to make a difference in communities, especially with infrastructure and
economic revitalization
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Strategic Opportunities for Advancing EJ

Every program and region in EPA has a
responsibility for advancing El

1. EiPartnerships, with emphasis on
working with states, to make a
difference in communities

2. Measurable progress on significant
fssues {see next slide)

3. Progress on infegration of B
corsidaration throughout EPA

iﬁedéra ead initiative

Needs: (1) Meet with ECOS leadership on EJ, (2) provide
national leadership on reducing lead exposure in
underserved communities

ECOS-EPA collaborations
(Green Report on EJ and
permitting, ECOS EJ
community of practice, NEJAC
meeting)
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Measurable Resulls

Blaod Lead Level Disparities  Reduce the difference in blood lead levels between law incomie and non-low
income children.

Small Water Systems
Tribal Drinking Water

Fine Particulate Air
Pollution

Hazardous Waste Sites

&%
o

I

.

Reduce the number and % of small water systems with repeat health
violations of key contaminants.

Increase percentage of Indian country population served by community water
systems,

Increase attainment of PM2.5 standards in counties with high percentage of
low income populations.

Rediice human expasure to contamination at hazardous waste sites with
overburdened vulnerable communities,
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£) is separate from Title Vi of
£ivil Rights Act

» Title V1 provides a right of action against states if EPA finds
disproportionate impact. Responsibilities under Title Vi are overseen by
OGCs Dxternal Civil Rights Compliance Office

» Erwvironmental Justice provides no independent right of action under the

taw, although EJ is sometimes mistakenly used as a shorthand for

complaints alleging lack of notification, public participation, consideration
of impacts, mitigation, etc. mandated under various statutes.

£J can help prevent and/or resolve potential civil rights complaints by

helping to address community issues through the sharing of best practices,

lessons learned, approaches and tools.

%
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ey Opportunities

1.Meet with NEJAC leadership this summer in DC

2.Convene a cabinet level meeting of IWG to focus on
immediate opporiunities to help communities with
infrastructure and economic revitalization

3. Meet with ECOS leadership on E and equity goals for
states

4.5chedule visits to key El communities to elevate successes

5.Convene the Presidential Task Force on Lead and Children’s
Health

&%
o

g%ﬁ
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Appointment

From: Plotkin, Viktoriya [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=80EE212AFBC149048915720F0CC24116-PLOTKIN, VIKTORIYA]

Sent: 5/2/2017 10:36:17 PM

To: Kavlock, Robert [Kaviock.Robert@epa.gov]; Rodan, Bruce [rodan.bruce@epa.gov]; Hauchman, Fred
[hauchman.fred @epa.gov]; Deener, Kathleen [Deener.Kathleen@epa.gov]; Sjogren, Mya [Sjogren.Mya@epa.gov];
Plotkin, Viktoriya [Plotkin.Viktoriya@epa.gov]; Perry, Dale [Perry.Dale@epa.gov]; Dravis, Samantha
[dravis.samantha@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]

Subject: BOSC Briefing for OP

Attachments: BOSC_Renewing Members 5.2.17 FINAL.DOCX
Location: WIC-N 3500

Start: 5/3/2017 3:30:00 PM

End: 5/3/2017 4:00:00 PM

Show Time As: Busy
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Board of Scientific Counselors Renewing Members

Request: EPA’s Board of Scientific Counselors {BOSC) Executive Committee is comprised of 15 members, nine of
whom have initial three-year terms that expired on April 28, 2017. ORD has submitted a request to renew these
members’ terms for an additional three-year period {anything beyond a total of six years requires a waiver). Eight
of the nine members with expiring terms are either the Chair or the Vice-Chair of a BOSC Subcommittee. As such,
the renewal of the members is critical for the continuing operations of the subcommittees. For example, the Safe
and Sustainable Waters Subcommittee is preparing for an August meeting, and the involvement of the Chair and
Vice-Chair at this point in time is critical to ensuring an effective meeting. We have three specific requests:

1. The immediate need to renew the nine members whose terms expired on April 28, 2017.

The upcoming need to renew 37 members whose terms are expiring on August 30, 2017.

3. The need for additional experts to serve on the Executive Committee, Safe and Sustainable Water
Resources Subcommittee, and Sustainable and Healthy Communities Subcommittee.

N

BOSC Members: Distinguished scientists/engineers who are recognized experts in their respective fields. They:

¢ May come from academia, industry/business, federal, state and local governments, non-governmental
and environmental organizations, research laboratories, and other relevant entities.
e Must not possess conflicts of interest or an appearance of being unable to provide impartial advice.
e  Must comply with annual ethics reporting and training requirements.
e Are identified through a recruitment plan that includes solicitation of potential candidates from:
o Within EPA
s Assistant Administrators/Deputy Assistant Administrator/Regional Administrators
= Associate Assistant Administrator for Outreach, Diversity, & Collaboration
#  QOffice of Civil Rights Special Emphasis Programs
@ QOffice of Human Resources
= QOffice of Public Affairs Public Outreach
#  QOffice of Environmental Justice Listserv
#  QOffice of Cooperative Environmental Management
& QOffice Land and Emergency Management National Tribal Program
= EPA National Tribal Operations Committee
=  EPA Tribal Science Council
& EPA Library Search
o Outside of EPA
#  Federal Register Notice
®=  Professional Associations {e.g., Society of Toxicology}
= Newspapers
®  Journals and Magazines
= National Council for Science and the Environment
®  Multicultural Environmental Leadership Development Initiative
®=  Union of Concerned Scientists
®=  Historically Black Colleges and Minority Institutions Environmental Technology Consortium
®=  National Tribal Water Council
®  Society of Hispanic Engineers
®  Hispanic Alliance of Colleges and Universities
e Are selected based on their:
o scientific and/or technical expertise, knowledge, and experience
o availability to serve and willingness to commit time to the committee
o absence of financial conflicts of interest

ED_002691_00000008-00001



absence of an appearance of a lack of impartiality

skills working on committees and advisory panels

o background and experiences that contribute to the diversity of viewpoints on the committee
{geographic, economic, social, cultural, educational backgrounds, and professionat affiliations)

o o

BOSC ~ Overview of Member Demographics

Sector BOSC Executive Committee Executive Committee and Subcommittees
Academia 7 37
Business (services/consulting) 2 14
Industry (goods) 1 1
State Government 2 8
NGO/Foundation 1 6
Laboratory 1 3
EPA Region State Total

Region 1 2 MA 2

Region 2 5 NY, 3NJ 8

Region 3 3 VA, MD,3DC, PA 8

Region 4 5 NC, GA, 2 FL, SC, MS 10

Region 5 5MI, 1L, 2 IN, Wi, 2 MN, OH 12

Region 6 3TX 3

Region 7 IA 1

Region 8 UT, CO 2

Region 9 4 CA, AR, 2 AZ 7

Region 10 5 WA, OR 6

BOSC Background

e Established in 1996 to provide advice and recommendations on all aspects (technical and management) of
ORD’s research programs

e Chartered under FACA as an ORD-operated discretionary Federal Advisory Committee (FAC)

e Consists of an Executive Committee (EC) comprised of approximately 20 members, which is supported by five
subcommittees and ad hoc workgroups formed for any purpose consistent with the Charter

e Reports to the EPA ORD Assistant Administrator

e Currently exists of Executive Committee and five subcommittees:

o Air, Climate, and Energy

Chemical Safety for Sustainability {covers portions of Human Health Risk Assessment)

Homeland Security

Safe and Sustainable Water Resources

Sustainable and Healthy Communities

O
O
O
O

Recent Activities
e Since 2015, the EC and the five subcommittees have held two face-to-face meetings to deliberate on charge
guestions and develop a report on specific aspects of ORD’s research programs
o Subcommittee reports are vetted and transmitted to EPA by the EC
o Most recent report delivered February 29, 2016
e inlJuly 2014, the BOSC EC and EPA Science Advisory Board met jointly to provide input on:
o ORD’s 2016-2019 Strategic Research Action Plans for the six research programs
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o Cross-Cutting Research Roadmaps: Climate Change, Children’s Environmental Health, Environmental
Justice and Nitrogen and Co-pollutant

Distinction between BOSC and SAB
o The SAB, in its present form, was established in 1978 by the Environmental Research, Development, and
Demonstration Authorization Act (ERDDAA) (42 U.S.C. 4365)
o The BOSCis chartered under the Federal Advisory Committee Act
o SAB provides the Agency with advice and review. For ORD, this might include advice and review on:
= Strategic level initiatives and documents (e.g., Strategic Research Frameworks);
= Specific products with Agency level implications (e.g., Integrated Risk Information System
Assessments, Hydraulic Fracturing Research Plan);
= Specific tools/models (e.g., Emergency Consequence Assessment Tool, Lead Biokinetic Model)
o BOSC provides ORD with advice and review at the research program level:
= Management Reviews (for example, use of peer review, human resource planning, scope and design
of training programs, issues specific to ORD Labs/Centers)
®=  QOperational Level Technical Program Reviews (primary focus)
- Are we doing the right research at the program level (relevance)?
- Are we doing the research right (quality)?
- Are the research results and products timely, communicated/transferred to users, and useful
(performance)?
®  Assist ORD in Responding to Federal Requirements
- Provide evidence for OMB evaluations using the Government Performance and Results Act
(GPRA) — Modernization Act of 2010
- BOSC Reviews were coordinated around OMB/OSTP Investment Criteria for R&D: Relevance,
Quality, and Performance

Previous BOSC Reviews
®  BOSC Research Program Reviews
o All five subcommittees met in 2015; EC delivered report on February 29, 2016
o All five subcommittees met in 2016/2017; EC expected to deliver report in May 2017
®  BOSC Research Program Reviews
o Conducted reviews of 14 research programs (all programs reviewed at least once; 2005-2009)
o Conducted follow-up reviews 2-3 years after program review to evaluate progress of implementing
BOSC recommendations
8 BOSC Lab/Center Reviews
o All 5 Labs/Centers underwent review in 1998 and 2003
o Standing subcommittees to advise: NERL (2008), NCER (2008, 2009), and NCCT (2005, 2006, 2008,
2009)
®  Other Reviews
o Review of ORD’s New Strategic Research Action Plans (2012) [joint SAB review]
Review of ORD’s New Strategic Research Directions (2011) [joint SAB review]
ORD Nanomaterial Case Study Workshop (2010)
Decision Analysis Workshop Proceedings and Report (2010)
Review of ORD’s Management Multi-Year Plan (2006)
Review of Second National Coastal Conditions Report (2005)
Risk Assessment Workshop (2005)
Communicating Research Results (2004)
STAR Program Review (2000)

O 0O O 0O O O O O
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Appointment

From: Dravis, Samantha [dravis.samantha@epa.gov]
Sent: 4/7/2017 5:36:23 PM
To: Dravis, Samantha [dravis.samantha@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]; McGartland, Al

[McGartland.Al@epa.gov]; Kopits, Elizabeth [kopits.elizabeth@epa.gov]; Schwab, Justin [schwab.justin@epa.gov];
Srinivasan, Gautam [Srinivasan.Gautam@epa.gov]; Marks, Matthew [Marks.Matthew@epa.gov]; Gunasekara,
Mandy [Gunasekara.Mandy@epa.gov]; Dunham, Sarah [Dunham.Sarah@epa.gov]; DeMocker, Jim
[DeMocker.Jim@epa.gov]; Atkinson, Emily [Atkinson.Emily@epa.gov]; Irving, Verna [Irving.Verna@epa.gov];
Durham, Natalie [Durham.Natalie@epa.gov]; Inge, Carolyn [Inge.Carolyn@epa.gov]

Subject: Murray 321 Case

Attachments: Murray Response_AA deck on May Plan_4.13.17final.pptx
Location: DCRoomARN3500/0PEI

Start: 4/13/2017 6:00:00 PM

End: 4/13/2017 6:45:00 PM

Show Time As: Busy

Contact: Elizabeth Kopits <kopits.elizabeth@epa.gov>

Background:

By May 15, EPA must submit a plan to the Federal Court that describes how we will comply with the Judge's order to
comply with Section 321 of the Clean Air Act. The court order requires EPA to complete a major study of the electric
power and coal mining sectors by July 1. And by the end of the calendar year, we need to submit evidence that we are
instituting an Economic Dislocation Early Warning System -- aimed at identifying facilities threatened to close as a result
of environmental regulation {covering the whole economy).

At this meeting, the contents of a proposed plan will be presented to insure that senior leaders are comfortable with the

approach outlined. This will commit significant resources. It is worth noting that the CWA, RCRA, CERLCA, and TSCA have
identical language as section 321 of the CAA.
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Appointment

From: Kopits, Elizabeth [Kopits.Elizabeth@epa.gov]
Sent: 3/29/2017 1:40:56 PM
To: Kopits, Elizabeth [Kopits.Elizabeth@epa.gov]; McGartland, Al [McGartland.Al@epa.gov]; Shoaff, John

[Shoaff.John@epa.gov]; Sasser, Erika [Sasser.Erika@epa.gov]; Weatherhead, Darryl [Weatherhead.Darryl@epa.gov];
Harvey, Reid [Harvey.Reid@epa.gov]; Haeuber, Richard [Haeuber.Richard@epa.gov]; Srinivasan, Gautam
[Srinivasan.Gautam®@epa.gov]; Marks, Matthew [Marks.Matthew@epa.gov]; Hengst, Benjamin
[Hengst.Benjamin@epa.gov]; Sargeant, Kathryn [sargeant.kathryn@epa.gov]; Kakade, Seema
[Kakade.Seema@epa.gov]; Chapman, Apple [Chapman.Apple@epa.gov]; DeMocker, Jim [DeMocker.Jim@epa.gov];
Evans, DavidA [Evans.DavidA@epa.gov]; Chappell, Linda [Chappell.Linda@epa.gov]; Eschmann, Erich
[Eschmann.Erich@epa.gov]; Deck, Leland [Deck.Leland@epa.gov]; Ferris, Ann [Ferris. Ann@epa.gov]; Maguire, Kelly
[Maguire.Kelly@epa.gov]; Stenhouse, Jeb [Stenhouse.leb@epa.gov]

CC: Durham, Natalie [Durham.Natalie@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]

Subject: 321 Management Group - Briefing #4 on Task 1
Attachments: Task 1 deck for briefing 4_final.pptx; Example Summary 113.docx; Example Summary 10075.docx; Draft Research
Methodology - power plants.docx

Location: DCRoomARN5415PolyPCTB/DC-ARN-OAR
Start: 3/30/2017 2:00:00 PM
End: 3/30/2017 3:00:00 PM

Show Time As: Busy

Call-in:! Conference Line/Code / Ex. 6
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Appointment

From: Dominguez, Alexander [dominguez.alexander@epa.gov]
Sent: 8/15/2017 1:08:14 PM
To: Dominguez, Alexander [dominguez.alexander@epa.gov]; Schwab, Justin [schwab.justin@epa.gov]; Gunasekara,

Mandy [Gunasekara.Mandy@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]; Dravis, Samantha
[dravis.samantha@epa.gov]; Page, Steve [Page.Steve@epa.gov]; Wood, Anna [Wood.Anna@epa.gov]; Koerber,
Mike [Koerber.Mike@epa.gov]; Marks, Matthew [Marks.Matthew@epa.gov]; Dunham, Sarah
[Dunham.Sarah@epa.gov]

CC: Baptist, Erik [baptist.erik@epa.gov]; Fotouhi, David [fotouhi.david@epa.gov]; Kime, Robin [Kime.Robin@ epa.govi;
Patrick, Monique [Patrick.Monique @epa.gov]; Jones, Gail-R [Jones.Gail-R@epa.gov]; Srinivasan, Gautam
[Srinivasan.Gautam@epa.gov}]; Lovell, Will (William) [lovell.willilam@epa.gov]; DeMocker, Jim
[DeMockerJim@epa.gov]

Subject: Earthjustice/EPA (re: TX Regional Haze)
Attachments: Earthjustice SC NPCA_TX BART Comments 5-5-2017.pdf; Stamper TX BART TSD_May 3 2017.pdf; Gray_Texas RH
BART (May 5, 2017).pdf; Thurston_Texas BART Health impacts (May 4, 2017).pdf; 2017-08-14 EPA Mtg Visuals

(final).pptx _ .
Location: 1200 Pennsylvania Avenue, NW (North) - Room 3530 WICN Conference Line: i__Conference Line/Code / Ex. 6
Start: 8/15/2017 5:00:00 PM
End: 8/15/2017 5:45:00 PM

Show Time As: Busy

Location: 1200 Pennsylvania Avenue, NW (North) - Room 3530 WJCN

Directions: Please use the William Jefferson Clinton North Entrance located on your right as you exit the Federal Triangle
Metro Station.

EPA Contact: For an escort from Security to the meeting call 202-564-1016 or 202-578-5985

If calling in:

Conference Line: : Conference Line/Code / Ex. 6 E
Part|C|pant COde. E Conference Line/Code /Ex. 6

Lot e

Request:

National Parks Conservation Association and the Sierra Club would like to meet regarding the Texas Regional Haze
matter and rule expected in September. Earthjustice met with EPA Region 6 and would like to have a follow-up meeting
to discuss issues of concern.

Attendees:

The people who will be attending in person are:

Stephanie Kodish (skodishi@npea.org)

Senior Director & Counsel, Clean Air Program National Parks Conservation Association

Nathan Miller {nmiller@npca.org)

Senior Manager, Clean Air & Climate

National Parks Conservation Association

Joshua Smith (Joshua smithd@sierraciub org) Staff Attorney Sierra Club Environmental Law Program
Michael Soules (mscules@earthivstice.org) Staff Attorney Earthjustice

Matthew Gerhart: Personal Email / Ex. 6 Of Counsel Earthjustice
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The people who will attend by phone are:

Elena Saxonhouse (glena.ssxonhoused@sierraciub, org) Staff Attorney Sierra Club Environmental Law Program
Mary Whittle (mwhittle@earthiustice.org) Staff Attorney Earthjustice

Contact:

Mary Whittle

Staff Attorney

Earthjustice

3904 Bonnell Drive

Austin, TX 78731

T:512.537.2791

F:212.918.1556

earthjustice.org<ittp:/fwww. earthiustice.org/>
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) EARTHJUSTICE

May 5, 2017
Submitted via Electronic Mail and www.regulations.gov

Mr. Guy Donaldson

Chief, Air Planning Section (6PD-L)
Environmental Protection Agency
1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733

RE: Docket ID No. EPA-R06-OAR-2016-0611, Comments on the Proposed Regional Haze
and Interstate Visibility Transport Federal Implementation Plan for Texas

Earthjustice, National Parks Conservation Association (“NPCA”), and the Sierra Club
respectfully submit the following comments regarding the Environmental Protection Agency’s
(“EPA”) proposed Regional Haze and Interstate Visibility Transport Federal Implementation
Plan for Texas, 82 Fed. Reg. 912 (Jan. 4, 2017), EPA Docket ID No. EPA-R06-OAR-2016-0611
[hereinafter “Texas BART Proposal”]. We incorporate by reference and are attaching expert
reports from Dr. H. Andrew Gray, Victoria Stamper, and Dr. George Thurston. We also
incorporate by reference and are submitting as a separate docket entry comments submitted by
Earthjustice, NPCA, and the Sierra Club regarding prior actions taken in the development of the
Texas regional haze plan. Docket ID No. EPA-R06-OAR-2016, Tracking No. 1k1-8w7u-5px4.

Texas power plants pollute the air across a wide swath of the country. Indeed, Texas’s
coal-fired power plants adversely impact air quality in at least 15 national parks, monuments, and
wilderness areas across seven states.. Texas generates so much air pollution that Texas power

! EPA, BART Screening TSD, Docket ID No. EPA-R06-OAR-2016-0611-0005 at 40; see also
EPA, BART Modeling TSD, Docket ID No. EPA-R06-OAR-2016-0611-0006, App’x E. In its
screening and modeling analysis, EPA evaluated the impacts of the BART-eligible Texas EGUs
at issue at fifteen different Class I areas, including: Breton Wilderness Area in Louisiana; Big
Bend and Guadalupe Mountains National Parks in Texas; Wichita Mountains National Wildlife
Refuge in Oklahoma; Caney Creek and Upper Buffalo Wilderness Areas in Arkansas; Bandelier
National Monument, Salt Creek, Wheeler Park, White Mountains, and Pecos Wilderness Areas,
and Carlsbad Caverns National Park in New Mexico; Hercules-Glades Wilderness Area and
Mingo National Wildlife Refuge in Missouri; and Great Sand Dunes National Park in Colorado.
In its 2015 regional haze rulemaking for Texas and Oklahoma, EPA also noted pollution impacts
from several of the same EGUs at San Pedro National Park, Bosque del Apache Wilderness
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plants contribute more to haze pollution in Wichita Mountains in Oklahoma than Oklahoma
sources do. In fact, the eighteen coal-fired electric generating units (“EGUSs”) at issue in EPA’s
proposed rule—which are among the oldest and dirtiest in Texas—collectively emit more sulfur
dioxide (“SO2”) pollution than all of the sources in Oklahoma and Louisiana combined.

In spite of the massive volume of air pollution it generates, Texas submitted a Regional
Haze plan that did not require a single source to install controls or reduce emissions to
protect visibility Class I areas. Instead, Texas relied on the emission trading program in EPA’s
Clean Air Interstate Rule (“CAIR”) as an alternative to making “best available retrofit
technology” (“BART”) determinations for all eligible sources, including those at issue in this
rule. Although the Regional Haze Rule allows states to rely on such emission trading programs
in lieu of BART in limited circumstances, the D.C. Circuit Court of Appeals invalidated CAIR in
2008—nearly a year before Texas submitted its state implementation plan (“SIP”) proposal to
EPA for review in March 2009. See North Carolina v. EPA, 531 F.3d 896 (D.C. Cir.), modified,
550 F.3d 1176 (D.C. Cir. 2008). As a result of the D.C. Circuit’s invalidation of CAIR, EPA
could not, as a matter of law, approve Texas’s reliance on the already legally-invalid CAIR
trading program in lieu of BART. See, e.g., 42 U.S.C. § 7410(1) (*“The Administrator shall not
approve a revision of a plan if the revision would interfere with . . . any other applicable
requirement of this chapter.”).

In response to the D.C. Circuit’s ruling, EPA promulgated another emissions trading rule,
the Cross State Air Pollution Rule (“CSAPR”), and again gave states like Texas the option of
relying on the trading program as an alternative to making source-specific BART determinations
under the Regional Haze Rule. Despite the opportunity presented by EPA to “streamline”
compliance with BART, the State of Texas and nearly all the Texas power plant owners who are
now impacted by the proposed BART rule challenged CSAPR in the D.C. Circuit, arguing that
EPA did not have authority to impose pollution limits in Texas. And after protracted litigation—
including an appeal to the U.S. Supreme Court—the D.C. Circuit ultimately invalidated the
CSAPR emission budgets for four states, including Texas, concluding that those emission caps
were more stringent than necessary to protect air quality in downwind states. LAME Homer City
Generation, L.P. v. EPA, 795 F.3d 118 (D.C. Cir. 2015) [hereinafter “EME Homer City I1”].

In the wake of the D.C. Circuit’s invalidation of Texas’s CSAPR budgets, EPA again
offered Texas the opportunity to voluntarily adopt the CSAPR budgets, and thereby avoid
source-specific BART requirements under the Regional Haze Rule. Texas again refused. The
state further refused to revisit its 2007 Regional Haze plan and impose BART on eligible
sources. Instead, the state insists that it can continue to rely on EPA’s now-defunct, and never
fully-implemented, CAIR trading program as an alternative to BART. It plainly cannot.

Because Texas has refused to correct its reliance on a non-existent emission trading
program as an alternative to BART, EPA is now required to fulfill its statutory responsibility

Area, and Gila Wilderness Area in New Mexico, and Rocky Mountain National Park in
Colorado. See Technical Support Document for the Oklahoma and Texas Regional Haze Federal
Implementation Plans (FIP TSD), Docket ID No. EPA-R06-OAR-2014-0754-0007, at “TX116-
007-33 Vis modeling summary” (Nov. 2014) [hereinafter “Reasonable Progress FIP TSD”].

i
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to correct the state’s legally deficient Regional Haze plan. In particular, EPA must now
conduct source-specific BART analyses for all eligible sources in Texas.

Over 3600 individuals thus far have submitted comments to EPA seeking a final Texas
BART Rule as strong as the proposal. As described in detail below, EPA’s proposed BART
controls are even more cost-effective than EPA has calculated. The proposed BART
determinations represent a critically important minimum set of controls necessary for Texas to
comply with the Regional Haze Rule and to protect air quality in Texas and out-of-state national
parks and wilderness areas. These controls not only would help fulfill the statutory mandate to
clean up our national parks and wilderness areas, but also, as discussed in the accompanying
report by Dr. George Thurston, would yield billions of dollars in public health benefits by
avoiding the premature deaths, respiratory conditions, and other health problems caused by the
emissions that also contribute to haze.

il
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BACKGROUND
L THE CLEAN AIR ACT’S REGIONAL HAZE PROGRAM

In what has been lauded as “America’s best idea,” Congress first set aside national parks
in the 19th century to preserve and celebrate some of the nation’s most spectacular scenery and
wildlife habitat. John Copeland Nagle, The Scenic Protections of the Clean Air Act, 87 N.D Rev.
571,576 (2011). Today, these iconic areas are marred by air pollution. Much of the air
pollution in national parks stems from power plant emissions of SO, and nitrogen oxides
(“NOx”), which react in the atmosphere to form “haze” pollution many miles downwind of the
power plants.

Recognizing the “intrinsic beauty and historical and archaeological treasures” of the
national parks and wilderness areas,” Congress established “as a national goal the prevention of
any future, and the remedying of any existing, impairment of visibility in mandatory class I
Federal areas which impairment results from manmade air pollution.” 42 U.S.C. § 7491(a)(1).
In 1990, after finding that the EPA and the states had not made adequate progress toward
reducing visibility impairment in the nation’s Class I areas,” Congress amended the Clean Air
Act to curb emissions that may reasonably be anticipated to cause or contribute to visibility
impairment at national parks and wilderness areas. /d. § 7492.

Congress delegated implementation of the Clean Air Act’s visibility program to EPA. In
1999, EPA promulgated the Regional Haze Rule, which requires the states (or EPA where a state
fails to act) to make incremental, “reasonable progress” toward eliminating human-caused
visibility impairment at each Class I area by 2064. 40 C.FR. § 51.308(d)(1), (d)(3). In the 1999
regulations, EPA recognized that visibility impairing pollution was a regional problem that
required regional solutions; the regulations create the necessary region-wide scheme to restore
Class I areas to natural conditions. Furthermore, the regional haze regulations require evaluation
of all sources of visibility impairment.

In order to achieve the goal of natural visibility in Class I areas, implementation plans
must contain “emission limits, schedules of compliance and other measures as may be necessary
to make reasonable progress toward the national goal.” 42 U.S.C. § 7491(b)(2). The Regional
Haze Rule includes several interlocking measures designed to make “reasonable progress”
towards achieving the 2064 natural visibility goal. These measures include requirements to (1)
determine baseline and natural visibility conditions, (2) develop reasonable progress goals based
on the four factor reasonable progress evaluation visibility impairing sources, (3) implement
BART for some of the oldest and dirtiest sources of haze-causing pollutants, and (4) create a
long-term strategy for making reasonable progress reflective of BART and reasonable progress
emission reduction requirements. /d.; 40 C.FR. § 51.308(d), (e). EPA’s current proposal

HR. Rep. No. 95-294, at 203-04 (1977), reprinted in 1977 U.S.C.C. AN 1077, 1282.

3 Areas designated as mandatory Class I Federal areas (or Class I for short) consist of national
parks exceeding 6,000 acres, national wilderness areas and national memorial parks exceeding
5,000 acres, and all international parks that were in existence on August 7, 1977. See 42 U.S.C.
§ 7472(a).
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addresses only the BART component of the Texas regional haze plan.*
A. Best Available Retrofit Technology

As a critical, minimum element of any regional haze plan, the state (or EPA, where the
state fails to do so) must require BART controls at fossil fuel-fired power plants and other major
stationary sources that “may reasonably be anticipated to cause or contribute to any impairment
of visibility in any mandatory Class I Federal area,” and were in existence in 1977, but were not
in operation before 1962. 42 U.S.C. § 7491(b)(2)(A); 40 C.F R. § 51.308(e). The term “major
stationary source” is defined to include any source that has the potential to emit 250 tons per year
or more of any pollutant, and falls within one of 26 categories of industrial sources defined by
the Act. 42 U.S.C. § 7491(g)7).

BART is defined as “an emission limitation based on the degree of reduction achievable
through the application of the best system of continuous emission reduction for each pollutant
which is emitted by an existing stationary facility.” 40 CF.R. § 51.301 (emphasis added). When
determining BART, the states and EPA must analyze “the best system of continuous emission
control technology available” by taking into consideration five factors: (1) the costs of
compliance, (2) the energy and non-air quality environmental impacts of compliance, (3) existing
pollution controls at the source, (4) the remaining useful life of the source, and (5) the degree of
visibility improvement from pollution controls. /d. § 51.308(6)(1)(ii)(A).5 BART is an essential
component of the regional haze program because Congress largely grandfathered these
antiquated sources into many of the Clean Air Act’s requirements. See 70 Fed. Reg. 39,104,
39,111 (July 6, 2005). BART compels these older, disproportionately-polluting sources to install
up-to-date and cost-effective pollution controls.

BART is a mandatory measure that must be implemented to achieve reasonable progress
toward restoration of natural visibility conditions. The Clean Air Act expressly requires states to
adopt SIPs that contain “emission limits, schedules of compliance and other measures as may be
necessary to make reasonable progress toward meeting the national goal . . . including” the
installation and operation of BART at eligible sources that emit any air pollutant which may
reasonably be anticipated to cause or contribute to visibility impairment in any Class I area. 42
U.S.C. § 7491(b)(2) (emphasis added). The only permissible exemption from BART is when
EPA, by rule promulgated with sufficient notice and opportunity for public comment, determines
that (1) the source does not “by itself or in combination with other sources” cause or contribute
to significant visibility impairment at a Class I area; (2) if the power plant has a design capacity

* On July 15, 2016, the Fifth Circuit stayed EPA’s prior disapproval and promulgation of a
Federal Implementation Plan addressing the so-called reasonable progress portions of Texas’s
Regional Haze plan. See Texas v. .PA, 829 F.3d 405 (5th Cir. 2016). The Fifth Circuit
subsequently granted EPA’s motion requesting voluntary remand of the rule so that the agency
could reconsider its reasonable progress determinations.

> Visibility is typically measured in deciviews (“dv”), which is a haze index derived from
calculated light extinction, such that uniform changes in haziness correspond to uniform
incremental changes in perception across the entire range of conditions, from pristine to highly
impaired. 40 CF.R. § 51.301.
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of 750 megawatts or greater, the owner or operator must demonstrate to EPA that the plant is
located at such a distance from all Class I areas that it does not “by itself or in combination with
other sources” emit pollution that may reasonably be anticipated to cause or contribute to
significant visibility impairment at a Class I area; and (3) the affected Federal Land Managers
concur with the BART exemption. /d. § 7491(c).°

B. Alternatives to BART

Under the statute and EPA’s implementing regulations, the default approach to meeting
the BART requirements is for a state to consider the five statutory factors on a case-by-case
basis. See 42 U.S.C. § 7491(b)(2)(A) (requiring BART “for each major stationary source”);

40 C.F.R. § 51.308(e)(1)(11)(A) (“[t]he determination of BART must be based on an analysis of
the best system of continuous emission control technology available and associated emission
reductions achievable for each BART-eligible source™). However, EPA’s regulations purport to
allow states to waive the BART requirements through “an emissions trading program or other
alternative measure” rather than by setting BART limits on a case-by-case basis if the applicable
standards for using an alternative are met. 40 C.F.R. § 51.308(e)(2).

An alternative to BART “must achieve greater reasonable progress than would be
achieved through the installation and operation of BART.” 40 C.FR. § 51.308(e)(2). A state
may demonstrate that an alternative program makes greater reasonable progress than BART by
proving that under the alternative program (1) visibility does not decline in any Class I area, (2)
there is an overall improvement in visibility compared to BART at all affected Class I areas, and
(3) all necessary emission reductions take place during the period of the first long-term strategy
for regional haze. Id. § 51.308(e)(3)(1)-(iii).

Trading programs give sources emission allocations and then allow sources to trade the
allowances. One such trading program is CSAPR. EPA issued CSAPR to promote downwind
attainment of national health standards for ozone and particulate matter (“PM”) by reducing
upwind emissions of NOx and SO2. EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584,
1596 (2014). CSAPR sets state budgets for emissions of NOx and SO2, and then authorizes
sources to make intrastate and interstate emission trades to meet compliance obligations. 76 Fed.
Reg. 48,208 (Aug. 8, 2011).” CSAPR, which was to be fully implemented by 2014, replaced
CAIR, which had been remanded following previous litigation, although the D.C. Circuit left the
rule in place pending further action by EPA. LEPA v. EMFE Homer City Generation, L.P., 134 S.
Ct. at 1595-96 (citing North Carolina v. EPA, 550 F.3d 1176, 1178 (D.C. Cir. 2008) (per
curiam)). EPA later issued a rule finding that CSAPR was “Better-than-BART,” meaning that
EPA concluded it achieved “greater reasonable progress towards the national goal of achieving
natural visibility conditions in Class I areas than source-specific [BART] in those states covered

6 See also 40 C.F.R. § 51.308(e) (requiring BART for each eligible source “that may reasonably
be anticipated to cause or contribute to any impairment of visibility in any mandatory Class I
Federal area, unless the State demonstrates that an emissions trading program or other alternative
will achieve greater reasonable progress toward natural visibility conditions.”).

7 See also EPA, Cross-State Air Pollution Rule (CSAPR)—Basic Information,
https://www.epa.gov/csapr/cross-state-air-pollution-rule-csapr-basics (attached).

3
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by the Transport Rule.” 77 Fed. Reg. 33,642, 33,643 (June 7, 2012) [hereinafter the “CSAPR-
Better-than-BART Rule”].

To support its conclusion that CSAPR makes greater reasonable progress than BART,
EPA compared CSAPR as it existed in 2011 to presumptive BART. However, EPA
subsequently made significant changes to both the emission limits and the compliance deadlines
for CSAPR. Although EPA conducted a “sensitivity” analysis in 2012, which purports to
demonstrate that CSAPR remains “Better-than-BART” despite significant increases in emission
budgets for certain states, including Texas, the agency has not fully updated its “Better-than-
BART?” technical analysis, as required by the Regional Haze Rule, to examine whether the
revised version of CSAPR makes greater reasonable progress than BART. See 40 CFR. §
51.308(e)(2)~(3) (if the distribution of emissions is different under an alternative program, a state
“must conduct dispersion modeling” to demonstrate that, under the BART alternative, (i)
visibility does not decline in any Class I area, and (i1) there is an overall improvement in
visibility over all affected Class I areas). Because EPA has failed to make the required technical
demonstration that any emission trading program for Texas “will achieve greater reasonable
progress than would have resulted from the installation and operation of BART at all sources
subject to BART,” id. § 51.308(e)(2)(i), the agency cannot rely on a trading program, including
BART, for Texas.®

Even if EPA had conducted a proper technical demonstration for Texas, such a finding
does not exempt BART sources from emission control requirements to advance reasonable
progress if they continue to cause or contribute to visibility impairment. /d. § 51.308(e). The
Regional Haze Rule requires states to look beyond BART for additional emissions reductions
that provide for “reasonable progress” toward 2064 natural visibility goal for Class I national
parks and wilderness areas. 42 U.S.C. § 7491(b)(2)(B); 40 C.F.R. § 51.308(d).” Indeed, in
Utility Air Regulatory Group v. FEPA, 471 F.3d 1333 (D.C. Cir. 2006), the D.C. Circuit upheld
EPA’s “Better-than-BART” determination for CSAPR’s predecessor, but the court in no way
reduced the states’ or EPA’s authority and obligation to require updated pollution controls to
ensure reasonable progress at each Class I area. The court stated:

[Ulnless there is some reasonable excuse, [a regional haze plan’s reasonable]
progress must be sufficient to attain natural visibility conditions at every single
Class 1 area by 2064. Indeed, EPA emphasized in its briefs that because “the
regulatory scheme as a whole (and all the regulations promulgated pursuant to
it) must be designed to achieve the goal [of reasonable progress] at every Class
I area,” states must, if CAIR is substituted for BART and is not likely to
achieve that goal, take “other measures as necessary to achieve reasonable

¥ See Letter from David Baron to EPA, Docket ID No. EPA-HQ-OAR-2016-0598-0014 (Jan. 9,
2017) (attached).

® Under Section 51.308(e)(5) of the Regional Haze Rule, “[a]fter a State has met the
requirements for BART or implemented emissions trading program or other alternative measure
that achieves more reasonable progress than the installation and operation of BART, BART-
eligible sources will be subject to the requirements of paragraph (d) of this section in the same
manner as other sources.”
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progress goals including at each Class I area.”

Id. at 1340 (internal citations omitted); see also 70 Fed. Reg. at 39,138 n.73 (“The reasonable
progress test in the Regional Haze Rule remains as a separate test from [CAIR’s] better than
BART” determination.). The court recognized that BART and “Better-than-BART” alternatives
are merely one mechanism for achieving the Clean Air Act mandate of restoring natural visibility
conditions to each Class I national park and wilderness area.

Under a trading program such as CSAPR, some sources may reduce emissions
significantly, while others may not reduce emissions at all or may even increase emissions.
When EPA originally authorized alternatives to BART, EPA recognized that trading programs
can create “hot spots”: areas where emissions fail to decrease, or even increase. 71 Fed. Reg.
60,612, 60,627 (Oct. 13, 2006). To address this problem, EPA inserted a provision whereby
states that opt to use an alternative program and waive the BART requirements can supplement
the alternative program to address any pollution not adequately controlled by the alternative
program. EPA calls this provision a “geographic enhancement.” 40 C.F.R. § 51.308(e)(2)(v).

Due to the flexible, market driven nature of a trading program, there is no assurance that
benefits in reduced pollution will be realized at the very places intended for restoration under the
Clean Air Act’s visibility protection mandate. This can lead to visibility hot spots when a source
near a Class I area purchases emission allowances from a distant source rather than reduces
emissions, or when a group of sources in the same region purchase emission allowances rather
than reducing emissions. Source specific pollution controls are particularly important under
emission trading programs because those trading programs do not require installation of
pollution controls.

C. EPA’s Reasonable Progress Plan for Texas and Oklahoma and the Fifth
Circuit Stay

Despite the massive amount of visibility-impairing pollution coming from Texas sources,
Texas failed to submit a haze plan to EPA by the 2007 deadline set by Congress. In 2009, EPA
published an official finding to that effect. Finding of Failure to Submit State Implementation
Plans Required by the 1999 Regional Haze Rule, 74 Fed. Reg. 2392 (Jan. 15, 2009). In
response, Texas submitted a proposed haze plan to EPA in 2009, two years after the original
deadline. Approval and Promulgation of Implementation Plans; Texas and Oklahoma, 81 Fed.
Reg. 296 (Jan. 5, 2016) [hereinafter the “Oklahoma and Texas Reasonable Progress Rule”].

The Texas regional haze plan did not require a single source to install any controls to
reduce haze-causing air pollution. 81 Fed. Reg. at 300. Because of this, the Texas plan would
not have achieved natural visibility conditions at Big Bend and the Guadalupe Mountains
National Parks until more than a century after the 2064 natural visibility goal.'” In addition, the
plan would have allowed Texas sources to continue to impair visibility at Oklahoma’s Wichita
Mountains and other out-of-state national parks and wilderness areas without having to install

19 See Reasonable Progress FIP TSD, Docket ID No. EPA-R06-OAR-2014-0754-0007, at “Vis
modeling summary” — “2018 RPG calcs” tab.
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the kinds of pollution controls that have been required from other states to benefit the same
places. See, e.g., Oklahoma v. EPA, 723 F.3d 1201, 1207-10 (10th Cir. 2013) (affirming plan to
require four power plant units in Oklahoma to install scrubbers).

The Clean Air Act required EPA formally to approve or disapprove Texas’s plan within
18 months of submittal. 42 U.S.C. § 7410(k). By 2011, EPA still had not taken final action. In
August 2011, Sierra Club and NPCA, along with the Environmental Defense Fund, sued EPA,
and on March 30, 2012, the District Court entered a consent decree requiring EPA to take final
action on the Texas and Oklahoma regional haze plans by a date certain. See Consent Decree,
NPCAv. EPA, No. 1:11-cv-01548 (ABJ) (D.D.C. entered Mar. 30, 2012) (ECF Doc. 21).

The consent decree was amended several times due to numerous delays by the agency,
and the governing amendment required EPA to sign a notice of final rulemaking for the
reasonable progress provisions of both the Oklahoma and Texas plan by December 9, 2015. In
that action, EPA promulgated a federal implementation plan for Texas and Oklahoma to meet the
required reasonable progress elements of the regional haze implementation plan. The
amendment further requires EPA to sign a notice of final rulemaking by September 9, 2017 to
complete the balance of the Texas regional haze plan requirements, specifically BART. /d.

In December 2015, EPA issued a final rule approving in part and disapproving in part
Texas’s regional haze plan, as well as portions of Oklahoma’s “interconnected” plan. See 81
Fed. Reg. 296. As required by the Clean Air Act, 42 U.S.C. § 7410(c)(1), EPA issued a partial
federal plan to correct the deficiencies in Texas’s submittal which EPA had disapproved. 81
Fed. Reg. at 297. To achieve reasonable progress at impacted Class I areas, the federal plan
required eight of the oldest and dirtiest power plants in Texas to install and operate pollution
controls to reduce sulfur dioxide emissions. EPA required seven units at these facilities to install
new pollution controls (scrubbers) and eight units to upgrade old scrubbers to achieve the
emission limits which modern scrubbers are capable of achieving.'

EPA estimated that its haze plan would reduce harmful SO; pollution by approximately
230,000 tons annually. /d. at 298. These emission reductions would help clean the air,
improving and extending the scenic views at national parks and wilderness areas throughout the
region. The reductions would also yield significant health benefits and further the “overriding”
and “paramount” public health goals of the Clean Air Act. See HR. Conf. Rep. 95-564, 189
(1977), reprinted in 1977 U.S.C.AN.N. 1502, 1570.

As explained below and in more detail in Dr. Thurston’s attached report, SO, causes and
exacerbates asthma and other respiratory diseases, leads to increased hospitalizations and
morbidity, and forms particulate matter that can aggravate respiratory and heart diseases and

" Specifically, the federal implementation plan required Big Brown 1 & 2, Monticello 1 & 2,
Coleto Creek 1, and Tolk 171B & 172B to install new scrubbers and Sandow 4, Martin Lake 1,
2, & 3, Monticello 3, and Limestone 1 & 2 to upgrade their existing, inefficient scrubbers. The
plan required San Miguel to reduce its emissions with existing controls. See 81 Fed. Reg. at 305,
351-52.
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cause premature death.'? By reducing harmful air pollution, EPA’s reasonable progress haze
plan would have saved at least 300 lives, prevented thousands of asthma-related or
cardiovascular events and hospitalizations, and prevent tens of thousands of lost work and school
days each year. Report of Dr. George Thurston, Docket ID No. EPA-R06-OAR-2014-0754-
0071, at 16 (Apr. 18, 2015). The public health benefits from the rule would have exceeded $3
billion annually. See id. at 17-18.

Even though EPA found under 42 U.S.C. § 7607(b)(1) that the rule under review was
based on a determination of “nationwide scope or effect,” such that any challenge could be
brought “only” in the Court of Appeals for the D.C. Circuit, 81 Fed. Reg. at 349, petitioners filed
seven petitions for review in the Fifth Circuit Court of Appeals. At the same time, all of the
petitioners challenged the same rule in the D.C. Circuit, and several of them also challenged the
same rule in the Tenth Circuit.”> EPA moved to dismiss or transfer the Fifth Circuit petitions to
the D.C. Circuit, while the petitioners moved to stay the rule’s compliance deadlines pending
judicial review.

On July 15, 2016, the panel denied EPA’s motion to dismiss or transfer and granted the
motion to stay. See Texas v. LPA, 829 F.3d 405 (5th Cir. 2016). On August 19, 2016, the Court
granted the parties’ joint motion to stay all proceedings, including the deadline for filing any
petition for rehearing en banc, until November 28, 2016, to accommodate settlement discussions.
Those settlement discussions did not lead to a negotiated resolution.

Despite the significant clean air benefits to Texas and the southeast United States
described above and the fact that the haze plan for Texas is now almost a decade overdue, EPA
sought and was granted (on March 22, 2017) a partial voluntary remand of the Oklahoma and
Texas Reasonable Progress Rule. EPA did not request that the Fifth Circuit vacate the rule.
Rather, EPA sought a voluntary remand so that it could reconsider the Oklahoma and Texas
Reasonable Progress Rule, and EPA expressly consented to the Fifth Circuit’s stay of the rule
remaining in place during remand.

The rule that was stayed by the Fifth Circuit and has now been remanded to the agency is
independent from BART requirements for Texas EGUs. See, e.g., 81 Fed. Reg. at 346 (“We are
not taking action on 40 CFR 51.308(e) concerning Texas EGU BART.”). The Oklahoma and
Texas Reasonable Progress Rule instead addressed the statutory and regulatory requirement to
make “reasonable progress” toward eliminating haze. See 42 U.S.C. § 7491(b)(2), (g)(1), 40
CFR. §51308(d). BART is a separate, mandatory CAA requirement that applies to particular
categories of sources constructed during a specific time frame. See 42 U.S.C. § 7491(b)(2)(A),
(2)(2); 40 C.F.R. § 51.308(e); see also Arizona ex rel. Darwin v. EPA, 815 F.3d 519, 533 (9th
Cir. 2016) (“[T]he implementation of the BART determinations will ultimately contribute toward
meeting the reasonable progress goals. But the Act sets out standards for BART that are

2 EPA, Sulfur Dioxide Basics (last updated Aug. 16, 2016) https://www.epa.gov/so2-
ollution/sulfur-dioxide-basics (attached).
3 See Order, Texas v. EPA, No. 16-1078 (D.C. Cir. Mar. 11, 2016) (consolidating petitions for
review filed in the D.C. Circuit);, Order, Luminant Generation Co. v. EEPA, No. 16-9508 (10th
Cir. June 16, 2016) (consolidating petitions for review filed in the Tenth Circuit).
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freestanding, source-by-source, and not dependent on the long term visibility goals identified.”);
Util. Air Regulatory Grp. v. EPA, 471 F.3d 1333, 1340 (D.C. Cir. 2006) (holding that — in
addition to the mandatory BART requirement — a regional haze plan’s reasonable progress “must
be sufficient to attain natural visibility conditions at every single Class I area by 2064"). 81 Fed.
Reg. at 302. In the Oklahoma and Texas Reasonable Progress Rule, EPA took no action
regarding the CAA requirements for BART for EGUs. 81 Fed. Reg. at 301-02.

11 BIG BEND, GUADALUPE MOUNTAINS, AND OTHER IMPACTED CLASS I
AREAS

As discussed in detail below, in finalizing the proposed BART controls for Texas
sources, EPA is acting under its obligation to restore natural air quality in Class I areas in Texas,
Oklahoma, Arkansas, New Mexico, Louisiana, Colorado, and Missouri."* Emissions from Texas
sources impact two in-state Class I areas: Big Bend National Park and Guadalupe Mountains
National Park. Both national parks are located in west Texas and contain spectacular scenic
views that draw visitors from across the United States and around the world. “Big Bend
National Park is known for its scenic beauty, which ranges from stark seemingly barren
wastelands to majestic forested mountains to gigantic canyons.””> Guadalupe Mountains
National Park is an “internationally significant” park, in part, because of its “[s]pectacular
scenery,” which is a “major attraction for visitors.”*® Guadalupe Mountains is home to the
highest summit in Texas, as well as the culturally significant peak, El Capitan, which has been
used as signal peak by travelers and settlers for hundreds—perhaps thousands—of years."’

Air pollution from Texas sources mars the unique scenic views at both Big Bend and
Guadalupe Mountains. The National Park Service has acknowledged that “[t]he scenic beauty of
Big Bend National Park is often spoiled by haze that obscures its many vistas.”'® This haze is
primarily caused by NOx, SO2, and PM pollution from power plants and other anthropogenic
sources. For example, at Big Bend, baseline visibility impairment on the most impaired days is

" Two additional reports, relying on EPA emissions data, detail the disproportionate level of
harmful SO2 pollution released by Texas power plants covered by this rule as compared to
sources in other states. Benchmarking Air Emissions of the 100 Largest Electric Power
Producers in the United States (May 2014),
http://www.nrdc.org/air/pollution/benchmarking/files/benchmarking-2014.pdf; Daniel Cohan,
Addressing pollution from legacy coal power plants in Texas (June 2013), http://www.dallas-
cms.org/news/coalplants.pdf.
' Nat’l Park Serv. (NPS), Big Bend National Park General Management Plan 103 (2004),
http://www.nps.gov/bibe/parkmgmt/gmp.htm.
Y NPS, Guadalupe Mountains National Park Draft General Management Plan 152 (2008),
%17‘[tp //parkplanning.nps.gov/documentsList.cfm?parkID=69&projectID=11120.

Id. ats5.
8 NPS, Understanding Haze in Big Bend National Park,
http://www.nps.gov/bibe/learn/nature/upload/Bravo _Fact Sheet.pdf (attached).
1 See, e. 2., Reasonable Progress FIP TSD, Docket ID No. EPA-R06-OAR-2014-0754-0007, at
A-17.
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17.3 dv.** These baseline visibility conditions are far worse than natural visibility conditions at
Big Bend, which are 7.16 dv, according to EPA.*' Similarly, according to EPA, at Guadalupe
Mountains, baseline visibility impairment on the most impaired days is 17.19 dv, while natural
visibility is 6.65 dv.?

Emissions from Texas sources also impair visibility at Class I areas in other states. As
EPA explained in the Texas and Oklahoma Reasonable Progress Plan as well as in the Texas
BART Proposal, Texas sources cause significant visibility impairment at the Wichita Mountains
Wilderness Area in Oklahoma that are “several times greater than the impact from Oklahoma’s
own point sources.” 79 Fed. Reg. at 74,822, Texas sources also cause visibility impairment in at
least 12 other national parks, monuments, and wilderness areas across seven states.”

III. THE REGIONAL HAZE PROGRAM’S PUBLIC HEALTH AND ECONOMIC
BENEFITS

In addition to improving visibility, EPA’s proposed BART controls for Texas will
yield significant public health, economic, and other environmental benefits.

A. EPA’s Proposed BART Controls Will Result in Billions of Dollars in Public
Health Benefits Across 14 States.

The same pollutants that cause visibility impairment also cause significant public
health impacts. NOx s a precursor to ground level ozone, which is associated with respiratory
diseases, asthma attacks, and decreased lung function. Similarly, SO, increases asthma
symptoms, leads to increased hospital visits, and can form 4particulates that aggravate
respiratory and heart diseases and cause premature death.”* Both NOx and SO2 react with
ammonia, moisture, and other compounds to form fine particulate matter (“PM; ) that can

2 Jd. at 34; see also 79 Fed. Reg. at 74,832.

2; Reasonable Progress FIP TSD at 34, Table 19.

21d

» EPA, BART Screening TSD, Docket ID No. EPA-R06-OAR-2016-0611-0005 at 40, see also
EPA, BART Modeling TSD, Docket ID No. EPA-R06-OAR-2016-0611-0006, App’x E. In its
screening and modeling analysis, EPA evaluated the impacts of the BART-eligible Texas EGUs
at issue at fifteen different Class I areas, including: Breton Wilderness Area in Louisiana; Big
Bend and Guadalupe Mountains National Parks in Texas; Wichita Mountains National Wildlife
Refuge in Oklahoma; Caney Creek and Upper Buffalo Wilderness Areas in Arkansas; Bandelier
National Monument, Salt Creek, Wheeler Park, White Mountains, and Pecos Wilderness Areas,
and Carlsbad Caverns National Park in New Mexico; Hercules-Glades Wilderness Area and
Mingo National Wildlife Refuge in Missouri; and Great Sand Dunes National Park in Colorado.
In its 2015 regional haze rulemaking for Texas and Oklahoma, EPA also noted pollution impacts
from several of the same EGUs at San Pedro National Park, Bosque del Apache Wilderness
Area, and Gila Wilderness Area in New Mexico, and Rocky Mountain National Park in
Colorado. See Reasonable Progress FIP TSD, Docket ID No. EPA-R06-OAR-2014-0754-0007,
at “Vis modeling summary”; see also 79 Fed. Reg. at 74,830; Texas SIP at 1-5, 11-7 to 11-28.
2475 Fed. Reg. 35,520, 35,525,
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cause and worsen respiratory diseases, aggravate heart disease, and lead to premature death.”
PM; 5 can penetrate deep into the lungs and cause a host of health problems, such as
aggravated asthma, chronic bronchitis, and heart attacks.”® In 2005, EPA valued the regional
haze program’s BART health benefits nationally at $8.4 to §9.8 b11110n annually.”’

Dr. George D. Thurston, a professor of Environmental Health at the New York
University School of Medicine, and a nationally-renowned expert in the field, conducted a
health risk analysis of EPA’s proposed BART controls. Dr. Thurston found that EPA’s
proposed SO2 emissions reductions will significantly reduce the serious public health toll
imposed by Texas coal-burning power plants on residents of Texas and Oklahoma, as well as
residents across the central United States.*®

Dr. Thurston estimates that the proposed SO2 reductions for just the 18 EGUs at issue
will save at least 677 lives each year across 14 states, and prevent thousands of asthma-related
or cardiovascular events and hospitalizations every year. Thurston Health Report at 18-19,
Tables 1-2. All told, Dr. Thurston “conservatively estimate[s]” the total public health-based
economic benefits associated with these reductions will be more than $6.7 billion each year.
Id. at 17-18.% The health-related monetary benefits associated with SO2 reductions at

» EPA—Sulfur Dioxide Basics, https://www.epa.gov/so2-pollution/sul fur-dioxide-basics

(attached).
** EPA—Particulate Matter Basics, https://www.epa.gov/pm-pollution/particulate-matter-pm-
basics#PM (attached).

7 EPA, Fact Sheet — Final Amendments to the Regional Haze Rule and BART Guidelines,
https://www.epa.gov/sites/production/files/2016-02/documents/fs 2005 6 15 pdf (attached). It
is important to note that EPA’s study focused primarily on the BART component of the Regional
Haze Rule. EPA, Regulatory Impact Analysis for Final Clean Air Visibility Rule of the
Guidelines for Best Available Retrofit Technology (BART) Determinations Under the Regional
Haze Regulations, EPA-452/R-05-004, Docket ID No. EPA-HQ-OAR-2002-0076-0496 (June
2005), https://www.epa.gov/sites/production/files/2016-02/documents/bart_ria 2005 6 15.pdf
[hereinafter “2005 BART RIA”] (attached). Moreover, EPA’s 2005 Regulatory Impact Ana1ys1s
likely underestimates significantly the health benefits of the regional haze program and BART.
Indeed, EPA’s analysis assumed that SO2 BART emission limits of only .15 1bs/MMBtu, as
opposed to the significantly lower limits in EPA’s proposed BART rule for Texas. Compare id.
at 7-2, Table 7-1, with 82 Fed. Reg. at 949. Moreover, EPA’s study “assumes that BART-
eligible EGUs affected by the Clean Air Interstate Rule (CAIR) (March 2005) have met the
requirements of this rule. Thus, no additional controls for EGUs beyond CAIR are anticipated or
modeled for the 28 State plus District of Columbia CAIR region.” 2005 BART RIA at 2-6.
Similarly, the model assumed that “no additional SO2 controls for sources located in States of
Arizona, Utah, Oregon, Wyoming, and New Mexico or Tribal lands located in these States due
to agreements made with the Western Regional Air Partnership (WRAP).”

 Written Report of George D. Thurston Regarding the Public Health Benefits of EPA’s
Proposed Rulemaking Regarding Best Available Retrofit Technology for Texas Sources Under
the Regional Haze Rule (May 4, 2017) [hereinafter, “Thurston Health Report”] (attached).

* Dr. Thurston derived this estimate using an EPA-approved health risk modeling program, in
which mortality change is the product of the projected change in air pollution, exposed
population, incidence of mortality, and a “mortality effect estimate.” /d. at 15, 17. The mortality
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Texas’s three largest sources of SO2 pollution—Big Brown, Martin Lake, and
Monticello—will alone be more than $4.3 billion across the 14 states most affected by
Texas pollution. /d. at 19, Table 3. These are annual benefits, meaning that “ten years from
the compliance date, the health benefits and valuations of the proposed controls will be
roughly ten times” that estimate, before adjustment for a discount rate, as appropriate. /d. at
21.

Dr. Thurston arrived at these estimates by relying on air quality modeling conducted
by Dr. H. Andrew Gray who used EPA’s standard air quality modeling methodology to (1)
estimate the incremental PM2 .5 concentrations attributable to each source unit affected by this
EPA action, (2) modeled the gridded three-year average PM2 5 concentrations for the high
(i.e., EPA’s 2001-2004 emission baseline) and low emission (i.e., EPA proposed SO2 BART
limit) scenarios, and then (3) estimated the incremental PM2 .5 concentration at 837 county
receptors in Texas and its surrounding states for the control scenarios.”” Dr. Thurston then
used the EPA-approved health risk modeling program, called BenMAP, to translate these
pollution reductions into human health outcomes.”’ As Dr. Thurston summarized in the
following tables, even when applying the most conservative estimate of mortality—one
comparable to the estimate EPA relied upon in 2005, to evaluate the regulatory impacts of the
Regional Haze Rule—the public health benefits and avoided medical costs associated with
EPA’s proposed BART controls are considerable.

effect estimate is an estimate of the percentage change in mortality due to a one unit change in
ambient air pollution. Epidemiological studies are a well-established source for such estimates.
In this analysis, Dr. Thurston relied primarily upon a mortality effects estimate that is consistent
with the estimate used by EPA in the agency’s 2005 nationwide analysis of the health benefits of
Guidelines for Best Available Retrofit Technology (BART) Determinations Under the Regional
Haze Regulations. As Dr. Thurston explains, this estimate is a conservative (i.e., low) mortality
effect estimate because it accounts only for reductions in fine particulate matter and not the co-
benefits associated with reduced SO2 and other pollutants.

OId. at 16.

3! Jd. In all, Dr. Thurston evaluated the public health benefits across 837 county receptors in
fourteen states: Alabama, Arkansas, Colorado, Illinois, Indiana, Kansas, Kentucky, Louisiana,
Mississippi, Missouri, New Mexico, Oklahoma, Tennessee, and Texas.

11
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Table 1. Health Benefits from EPA’s Proposed BART Controls Across 14-State Region™

Health Endpoint Expected Total Dollar
Number Per Valuation
Year Avoided* (20108)**
Respiratory Hospital Admissions (Kloog et al., 2012; 125% $3,966,000
Zanobetti et al., 2009)
Cardiovascular Hospital Admissions (Bell et al, 125° $4,733,000
2008; Peng et al., 2008; Peng et al., 2009; Zanobetti
et al., 2009)
Acute Bronchitis (Dockery et al., 1996) 1317 $633,000
Acute Myocardial Infarction, Nonfatal (Pope et al , 80° $10,094,000"
2006; Sullivan et al., 2005; Zanobetti et al., 2009;
Zanobetti & Schwartz, 2006)
Emergency Room Visits (Glad et al., 2012; Mar et 381° $162,000"
al., 2010; Slaughter et al., 2005)
Asthma Exacerbation Symptoms (Mar et al., 2004; 24,818° $1,434,000
Ostro et al., 2001)
Upper Respiratory Symptoms (Pope et al., 1991) 23,915 $795,000
Lower Respiratory Symptoms (Schwartz and Neas, 16,767 $352,000
2000)
Minor Restricted Activity Days (Ostro & Rothschild, 625,525 $42,754,000
1989)
Work Days Lost (Ostro et al., 1987) 105,853 $15,803,000
Chronic Bronchitis (Abbey et al., 1995) 521 $147,152,000°
Mortality, All Causes (Krewski et. al, 2009) 678 $6,518,235,000
Mortality, All Causes (Lepeule et. al, 2012) 1541 $14,823,929,000
Mortality, All Causes (Laden et al., 2007) 1760 $16,921,843,000

* Rounded to nearest whole number.
** Rounded to nearest $1000.

a Pooled effects with averaging approach, as per EPA BenMAP default setting.

b Pooled effects with random/fixed effects approach, as per EPA BenMAP default setting.

¢ Pooled effects with summation approach, as per EPA BenMAP default setting.

32 Reproduced from the Thurston Health Report at 18, Table 1, Annual Multi-State Human
Health Effects and Monetary Valuations Associated With the PM; 5 Air Pollution Avoided by
Applying EPA’s Proposed BART Controls for Texas Sources.
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Table 2. State-By State Total Valuation of Annual Health Benefits of EPA Proposed BART
Controls Applied to the Nine Power Plants At Issue* (Applying Krewski et al., 2009 for

mortality)
State Total Dollar Valuation
(20108)**

AL $57,080,000
AR $522,356,000
CcO $5,564,000
L $46,516,000
IN $12,432,000
KS $152,556,000
KY $35,415,000
LA $492,830,000
MS $241,108,000
MO $324,832,000
NM $38,796,000
OK $771,304,000
TN $149,283,000
TX $3,896,042,000

Total $6,746,113,000

* Big Brown, Coleto Creek, Fayette, Harrington, JT Deely, Martin Lake, Monticello,
Parish, and Welsh.
** Rounded to nearest $1000.

Table 3. Plant-By Plant Total Valuation of Annual Health Benefits of EPA Proposed
BART Controls (Applying Krewski et al., 2009 for mortality)

Electric Generating Station Total Dollar Valuation
(20108)*

Big Brown $1,617,952,000
Coleto Creek $261,901,000
Fayette $495,331,000
Harrington $153,627,000
JT Deely $508,409,021
Martin Lake $1,135,234,000
Monticello $1,553,080,000
Parish $816,736,000
Welsh $203,842,000

Total $6,746,113,000

* Rounded to nearest $1000.
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The results of Dr. Thurston’s analysis of EPA’s Texas BART Proposal are hardly
surprising given the extensive and ever-growing scientific data showing strong correlations
between exposure to air pollution from coal-fired power plants and adverse health impacts to
human beings. Dr. Thurston’s findings show that EPA’s proposed BART controls will result
in significant and quantifiable public health benefits across a large swath of the central United
States. These public health benefits vastly outweigh the projected capital costs associated
with EPA’s proposed BART controls.

In finalizing BART determinations, EPA must consider these quantifiable public
benefits. Contrary to arguments routinely advanced by industry, the Clean Air Act’s
visibility provisions do not simply protect aesthetic values. Indeed, the very purpose of the
Clean Air Actis “to protect and enhance the quality of the Nation’s air resources so as to
promote the public health and welfare and the productive capacity of its population.” 42
U.S.C. § 7401(b)(1). Consideration of public health fits within the five factor BART analysis
as a “non-air quality environmental impact.” /d. § 7491(g)(2). And when Congress amended
the Clean Air Act’s visibility provisions, it made clear that the “overriding” and “paramount”
of the Act was the protection of public health and welfare.” See HR. Conf. Rep. 95-564.
Thus, EPA must take into account not only the benefits of its proposed BART controls, but
also the adverse public health impacts from allowing BART-eligible sources in Texas to
continue to operate without any meaningful pollution control.

We also note that Executive Order 12898 establishes federal executive policy to
identify and address, as appropriate, disproportionately high and adverse human health or
environmental effects of their programs, policies, and activities on minority populations and
low-income populations in the United States. Similarly, Executive Order 13045 establishes a
policy of evaluating and addressing any rule that: (1) Is determined to be economically
significant as defined under Executive Order 12866, and (2) concerns an environmental health
or safety risk that we have reason to believe may have a disproportionate effect on children.
We agree that the FIP, as proposed, is not subject to either Executive Order because it will
result in environmental and public health benefits to affected populations.

If EPA reverses course in its final rule, however, and concludes that the proposed SO,
BART controls are unnecessary or not cost effective, EPA must conduct an analysis of the
impacts of such a reversal on environmental justice populations and children. As Dr.
Thurston’s analysis demonstrates, emissions from these 18 EGUs impacts metropolitan areas
throughout the central United States, including Houston, Dallas, Tulsa, Oklahoma City, and
even Kansas City and Nashville. Thurston Health Report at Table 4. As Dr. Robert Bullard,
the father of environmental justice, has observed, many of these communities have
historically been disproporti onately affected by harmful pollution from industrial sources,
including electric power plants.” Given that those urban areas are likely to have higher
populations of children, minority, and low-income populations, and given the history of

33 See Decls. in Support of Sierra Club and NPCA’s Response in Opposition to Motions to Stay,
Decl. of Dr. Robert Bullard, 7exas v. EPA, No. 16- 60118, at DEC 1-8 (5th Cir. Apr. 7, 2016)
(ECF Doc. 00513457087) (attached).
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disproportionate pollution impacts to these communities, EPA would be required to re-
evaluate the impacts to those populations from a less protective rule pursuant to Executive
Order 12898.

B. The Proposed FIP Will Result in Additional Economic Benefits.

Requiring antiquated power plants and other sources to invest in modern pollution
controls is a job-creating mechanism in itself, as each installation creates short-term
construction jobs, as well as permanent operations and management positions.** As EPA has
explained, installing BART “will require well-paid, skilled labor which can potentially be
drawn from the local area and support local growth.” 77 Fed. Reg. 57,864, 57,909 (Sept. 18,
2012) (final Montana regional haze FIP).

Moreover, the regional haze program protects national parks and wilderness areas, which
are of great natural and cultural value, in addition to serving as engines for sustainable local
growth. A National Park Service study found that national park visitors contribute
approximately $30 billion to local economies and support 300,000 jobs, that every dollar
invested in park operations generates about $10 in local communities, and that every two Park
Service jobs yield one job outside the parks.>> Nearly 300 million people visit national parks
every year, and communities near national parks enjoy greater-than-average economic growth
due to the economic benefits of park visitors and related businesses.*® Indeed, national parks
attract businesses and individuals to the local area; the resulting economic growth in areas near
national parks is 1 percent per year greater than statewide rates over the past three decades.®’

Texas’s two national parks are important components of west Texas’s economy. In 2016
Big Bend and Guadalupe Mountains together generated over $34 million for local economies

3% Ceres, New Jobs — Cleaner Air: Employment Effects Under Planned Changes to the EPA’s Air
Pollution Rules 1-3 (2011), http://tools.ceres.org/resources/reports/new-jobs-cleaner-air/view
(attached). See also Decl. of William Steinhurst, FAME Homer City Generation v. EPA, No. 11-
1315 (D.C. Cir. Oct. 6, 2011) (ECF Doc. 1334068) (attached); Babcock & Wilcox, B&W
Awarded Construction Contract For AEP SWEPCO Power Plant in
Arkansas, http://www.babcock.com/en/news/bw-awarded-construction-contract-for-aep-
swepco-power-plant-in-arkansas (attached).
3> Daniel J. Stynes, Mich. State Univ., Economic Benefits to Local Communities from National
Park Visitation and Payroll, 2010, at page v (2011),
https://www.nature.nps.gov/socialscience/docs/NPSSystemEstimates2010.pdf (attached); see
also NPS, National Park System — Summary: 1990 to 2008 (in 2008, National Park Service units
received over 274 million visits, accounting for over $2.5 billion in expenditures and revenue),
ftp://ftp.census.gov/library/publications/2010/compendia/statab/130ed/tables/11s1251.pdf
(attached).
36 See Jared Hardner & Bruce McKenney, Hardner & Gullison, The U.S. National Park System,
1347/1 Fconomic Asset at Risk 5 (2006) (attached).

Id.
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and sustained 679 jobs.*® Studies show that national park visitors highly value clean air and
prioritize the enjoyment of beautiful scenery when visiting national parks.”> Moreover, national
park visitors readily perceive haze, enjoy their visit less when haze is bad, and are willing to cut
short visits to national parks based on their perception of air quality.” See Decls. in Support of
Mot. for Leave to Intervene by Sierra Club and NPCA, 7exas v. EPA, No. 16-60118 (5th Cir.
Mar. 10, 2016) (ECF Doc. 00513414795) (attached). A decrease in visits means less time and
money spent in Texas’s national parks and surrounding communities.

The regional haze program also provides important environmental benefits. In
addition to impairing visibility, NOx, SO2, and PM pollution harm plants and animals, soil
health, and entire ecosystems. NOx and SO2 are the primary causes of acid rain, which

acidifies lakes and streams and can damage certain types of trees and soils. Acid rain also
accelerates the decay of building materials and palnts including irreplaceable buildings and
statues that are part of our nation’s cultural heritage.*’ In addition, n1trogen deposition—
caused by wet and dry deposition of nitrates derived from NOx emissions—causes well-
known adverse impacts on ecological systems. At times, n1trogen deposition exceeds

“critical loads” beyond the tolerance of various ecosystems.** NOx is also a precursor to
ozone, and ground-level ozone impacts plants and ecosystems by interfering with plants’
ability to produce and store food, and increasing their susceptibility to dlsease and insects.”*

Finally, in addition to delivering billions in direct annual economic benefits, by
requiring the oldest and dirtiest sources of pollution to internalize their massive
environmental and public health costs, the rule will help promote the increased development
of renewable energy and associated economic benefits and sustainable jobs. Indeed, rural
Texas communities have enjoyed significant economic, environmental, and public health
benefits from the massive influx of wind energy generation in Texas, which has been driven,
in part, by wind generation’s increasing competitive advantage over coal-fired energy

*¥ Nat’l Park Serv, 2016 National Park Visitor Spending Effects; Economic Contributions to
Local Communities, States, and the Nation (Apr. 2017),
https://www.nps.gov/subjects/socialscience/vse.htm (attached).
3% Abt Assocs. Inc., Out of Sight: The Science and FEconomics of Visibility Impairment, at ES-7
ggOOO), http://www.abtassociates.com/reports/ES-clear.pdf (attached).

Id.
" EPA, Effects of Acid Rain, https://www.epa.gov/acidrain/effects-acid-rain (last updated on
Mar. 2, 2017) (attached).
42 See, e.g., William D. Bowman et al., Nitrogen Critical Loads for Alpine Vegetation and Soils
in Rocky Mountain National Park, 103 Journal of Envtl. Mgmt. 165-71 (2012); NPS, Nitrogen
Deposition: Issues and Effects in Rocky Mountain National Park (2005),
http://www.nps.gov/romo/parkmgmt/upload/romo_n_fact final pdf (attached); see also National
Park Service, NPS Critical Loads and Deposition,
https://www.nature.nps.gov/air/Studies/criticalloads/ (attached).
® EPA, Ground-level Ozone — Ecosystem Effects, https://www.epa.gov/ozone-
pollution/ecosystem-effects-ozone-pollution (last updated on Feb. 27, 2017) (attached).
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generation.” In evaluating the final rule, EPA must consider these valuable benefits to Texas
and the economy.

DISCUSSION

L. TO ASSURE COMPLIANCE WITH THE CLEAN AIR ACT’S VISIBILITY
PROTECTION MANDATE, EPA MUST ISSUE A FEDERAL PLAN.

While Texas frequently criticizes the EPA for issuing federal plans in place of state-
submitted plans under the Clean Air Act, the long history of Texas’s inaction on BART,
explained in detail below, reveals that there is absolutely no other course that EPA legally can
take at this point. The Clean Air Act’s regional haze program does provide states with the initial
opportunity to develop regional haze plans. However, the deadline for Texas to submit a BART
plan was December 17, 2007. 40 C.F.R. § 51.308(b). Texas has had years to develop its own
plan but has failed to do so. A decade after the state’s original deadline passed and five years
after EPA disapproved Texas’s only BART plan submission — which was based on a now-
defunct emissions trading program — EPA has an urgent and mandatory duty to provide its own
plan to protect the parks and people of Texas and surrounding states.” Moreover, as explained
below, an EPA plan to address BART for SO, must at this point take the form of source-specific
emission limits -- relying on a BART alternative such as the CSAPR trading program is no
longer an option.

A. EPA’s Mandatory Obligation to Issue a FIP to Satisfy the BART
Requirement for Texas EGUs is Already Settled By Court Order.

Texas failed to submit a haze plan to EPA by the 2007 deadline in 40 C.F.R. § 51.308(b).
In 2009, EPA published an official finding to that effect. 74 Fed. Reg. 2392 (Jan. 15, 2009). In
response, Texas submitted a proposed haze plan to EPA.*® In its plan, Texas did not require any
pollution controls on BART-eligible sources, but instead stated that a separate federal emissions
cap-and-trade program called CAIR could substitute for BART pursuant to the agency’s
regulations governing BART “alternatives.” 40 C.F.R. § 51.308(e)(2). EPA already has
disapproved the State’s 2009 haze plan, see 77 Fed. Reg. 33,642, 33,653 (June 7, 2012), and
EPA’s disapproval is not at issue in this rulemaking. Once EPA disapproves a state plan, it must
issue a federal plan within two years, unless EPA approves a corrected state plan, which EPA has

# See Decls. in Support of Sierra Club and NPCA’s Response in Opposition to Motions to Stay,
Decl. of Johnathan Hladik, Texas v. £EPA, No. 16-60118, at DEC 23-25 (5th Cir. Apr. 7, 2016)
(ECF Doc. 00513457087) (attached).

42 U.S.C. § 7410 (cX(1), (k)(3); North Dakota v. EPA, Nos. 12-1844, 12-1961, 12-2331, 2013
WL 5302700, at *6-7 (8th Cir. Sept. 23, 2013); Oklahoma v. EPA, 723 ¥.3d 1201, 1207-10
(10th Cir. 2013); EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1600 (2014).

% TCEQ, Revisions to the State Implementation Plan (SIP) Concerning Regional Haze
(hereinafter “2009 Texas Haze SIP”),
https://www.tceq.texas.gov/assets/public/implementation/air/sip/haze/2SIP _ado rev.pdf; see also
https://www tceq.texas.gov/airquality/sip/bart/haze sip.html.
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not done here.*” Although EPA’s duty to issue a FIP is settled, the history of CAIR and its
successor, CSAPR provide a more complete understanding how EPA’s proposal was forced by
Texas’s unwillingness to address its regional haze obligations.

EPA issued CAIR in 2005. That rule required 28 states, including Texas, to reduce
emissions of SO, and NOx that significantly contribute to, or interfere with maintenance of, the
1997 National Ambient Air Quality Standard (“NAAQS”) for ozone and PM,5. 70 Fed. Reg.
25,162 (May 12, 2005). EPA subsequently determined that those states could also rely on
CAIR’s cap-and-trade emissions trading program to meet their obligations under the Regional
Haze Rule to address BART for EGUs. 70 Fed. Reg. 39,104 (July 6, 2005).

The State of North Carolina and Texas utility Southwestern Public Services Company
(owner of the Harrington plant at issue in this rulemaking), among others, challenged the CAIR
rule in Court. In 2008, the D.C. Circuit remanded CAIR after finding it violated the CAA. See
North Carolina v. EPA, 531 F.3d 896, 930 modified by 550 F 3d 1176, 1178 (D.C. Cir. 2008).

Despite the invalidation of CAIR, Texas submitted a SIP which relied on CAIR to satisty
the BART requirements for EGUs the following year. 2009 Texas Haze SIP at 9-1 (“Texas has
made the determination that participation in CAIR 1s equivalent to BART. This exempts EGUs
impacted by CAIR from a BART analysis for SO2 and NOx.”). TCEQ recognized that CAIR
was unlawful. However, instead of conducting source-specific BART analyses, TCEQ stated
that it “expects that a replacement program will be in place that makes comparable reductions in
pollutants causing regional haze prior to 2018.” 2009 Texas Haze SIP at ES-2; id. at 10-2
(reasonable progress goals “assume that either CAIR will remain in place or will be replaced by
a comparable program to reduce visibility impairing pollution from EGUs in Texas and in the
eastern United States”); id. at 9-1 (TCEQ “will take appropriate action if CAIR is not replaced
with a system that the US EPA considers to be equivalent to BART”).

In response to the D.C. Circuit’s ruling invalidating CAIR, in 2012, EPA disapproved
the haze plans of 14 states, including Texas, which had relied on CAIR to satisty the BART
requirements. 77 Fed. Reg. 33,642, 33,653 (June 7, 2012). This 2012 disapproval triggered
EPA’s mandatory duty to issue a federal plan addressing Texas’s BART-eligible sources. ™
Despite its promise to take “appropriate action,” the long-disapproved plan relying on CAIR is
the only plan to address the BART requirement that Texas has submitted to EPA.

Because EPA already has issued a final disapproval of Texas’s BART determinations for
EGUs, and EPA has not approved a corrected state plan, the CAA requires EPA to issue a FIP.
When EPA failed to issue a FIP or approve a corrected SIP by the two-year deadline in the
statute, citizen groups sued EPA and obtained a court-ordered deadline for EPA to complete the
rulemaking. EPA isunder a court order to complete this rulemaking by September 9, 2017. See

7 See supra note 45.

*® Texas, Luminant, and others challenged this disapproval. That litigation is consolidated with
challenges to EPA’s “CSAPR Better than BART” rule. Util. Air Regulatory Grp. v. EPA, Nos.
12-1342 et al. (D.C. Cir. filed Aug. 6, 2012). However, none of those parties challenged the
court order by the United States District Court for the District of Columbia setting forth EPA’s
mandatory duty to complete a FIP, or approve a SIP, by a date certain. NPCA v. EPA, No. 1:11-
cv-01548 (ABJ) (D.D.C. Dec. 15, 2015) (ECF Doc. 86).
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Order, NPCA v. EPA, No. 1:11-cv-01548 (ABJ) (D.D.C. Dec. 15, 2015) (ECF Doc. 86). EPA’s
mandatory obligation to issue a FIP in the absence of an approvable state plan has thus already
been determined by the U.S. District Court for the District of Columbia. That decision was not
appealed and cannot be revisited in this rulemaking. 4

B. The Complicated Procedural History of CAIR and CSAPR for Texas Does
Not Relieve EPA of Its Mandatory Duty to Issue a Source-Specific BART
FIP for Texas.

Some industry opponents of the BART proposal have taken advantage of the complicated
procedural history of CAIR and that of its successor CSAPR to obfuscate the fact that Texas has
not submitted an approvable plan in the five years since EPA disapproved its plan to rely on
CAIR. To clarify the scope of Texas’s actions and, more importantly, inaction, we provide the
full history below — including the many opportunities Texas has had to develop and refine its
own plan to meet its statutory obligations under the Clean Air Act. This history provides
essential background as to why it is both legally mandated and crucial for public health and the
environment that EPA finalize its proposal to require modern pollution control standards for
Texas’s largest contributors to haze.

L Texas and Industry’s Challenge to the Cross-State Air Pollution Rule

Responding to the D.C. Circuit’s 2008 decision to remand CAIR, EPA withdrew CAIR
and issued a different emissions trading rule called CSAPR. 76 Fed. Reg. 48,208 (Aug. 8, 2011).
As with CAIR, EPA issued a separate rule allowing states to rely on CSAPR as an alternative to
BART for EGUs (the “CSAPR-Better-than-BART Rule”). 77 Fed. Reg. 33,642 (June 7, 2012).50
Separately, in a December 2014 Texas-specific proposal, EPA had proposed to satisfy its
statutory duty to issue a federal plan for Texas BART by replacing CAIR with CSAPR for
BART-eligible sources. 81 Fed. Reg. at 301-302.

Despite the opportunity presented by EPA to “streamline” compliance with BART, the
State of Texas and nearly all the Texas power plant owners who are now impacted by the
proposed BART rule (American Electric Power-Southwest Power Company, Luminant, and
Southwestern Public Service Company) challenged CSAPR in the D.C. Circuit, arguing that
Texas sources were not contributing significantly to interstate pollution problems and that EPA

* Texas did conduct a BART analysis for PM, unlike for NOx and SO,. However, we agree
with EPA that “Texas’ screening analysis is no longer reliable or accurate because of the invalid
assumption that source-by-source BART for either SO, or NOx would not be required. In order
to appropriately evaluate the BART requirements for EGUs, the visibility impacts from all
pollutants must be studied, including PM emissions. Texas’ PM BART analysis for EGUs does
not do this.” 82 Fed. Reg. at 917-18. As discussed below, we do not agree with EPA that BART
for NOx is satisfied by Texas’s participation in CSAPR for annual NOx.

*% Sierra Club, NPCA, and others have challenged this conclusion, with litigation currently
pending in the D.C. Circuit. See Conservation Groups’ Opening Brief, Uril. Air Regulatory Grp.
v. EPA, No. 12-1342 (D.C. Cir. Mar. 17, 2017) (ECF Doc. 1666640) (attached).
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did not have authority to impose any caps on NOx or SO emissions in Texas.”' After protracted
litigation that included the Supreme Court generally upholding CSAPR but remanding the rule
back to the D.C. Circuit for as-applied challenges related to certain states, in July 2015, the D.C.
Circuit ultimately invalidated and remanded the CSAPR emission budgets for four states,
including Texas. EME Homer City 11, 795 F.3d 118.

Specifically, the D.C. Circuit addressed EPA’s decision to base the CSAPR SO, budget
for Texas and three other states’ sources on the reductions that could be achieved using a $500-
per-ton cost threshold. The Court agreed with the four states challenging their budgets that
because modeling in the rulemaking record from the CSAPR proposal indicated that air quality
problems at all PM; s receptors linked to these four states could have been resolved at SO,
control costs below $500 per ton, the Phase 2 SO; budgets set in the CSAPR final rule may be
more stringent than necessary to address the four states’ PM; s transport obligations. The court
therefore found the Phase 2 SO, budgets for these four states invalid and remanded them to the
EPA for reconsideration. /d. at 128-29; see 81 Fed. Reg. at 78,958.

With respect to Texas, the D.C. Circuit determined that “by requiring Texas to implement
pollution controls available at $500/ton when controls in all contributing upwind States at
$100/ton would bring Madison into attainment, EPA had required Texas ‘to reduce emissions by
more than the amount necessary to achieve attainment in every downwind State to which it is
linked,” in clear violation of the Supreme Court’s directive.” EME Homer City 11, 795 F.3d at
129 (quoting FMFE Homer, 134 S. Ct. at 1608).”* As a result of the D.C. Circuit’s decision that
the Texas CSAPR budgets were unlawful, EPA determined that it could not rely on CSAPR as
an alternative to BART for Texas EGUs. 81 Fed. Reg. at 302. EPA noted it would address
BART as needed in a later rulemaking. /d.

In sum, although EPA would have permitted Texas to rely on CSAPR’s modest cap-and-
trade program to avoid source-specific BART controls, Texas, Luminant, AEP, and SPS all
chose to challenge CSAPR. They were ultimately successful in defeating EPA’s inclusion of
Texas in the program for SO; and ozone-season NOx. Ever since the D.C. Circuit remanded the

>! In the CSAPR litigation, Luminant stated that “EPA’s own findings establish it lacked
authority to regulate Texas at all under §110(a)(2)(D)(i)(I)” because Texas’s contribution to
downwind nonattainment was purportedly linked to one monitor in Madison, IL, and EPA later
concluded, “based on real-world monitoring data, that Madison has achieved attainment of
PM2.5 standards by a substantial margin . . . Texas is thus not ‘contributing’ to ‘nonattainment.’
Indeed, EPA projected that even absent new regulatory intervention, Texas EGU emissions
would decrease from 2010 levels . . . Where an area is in attainment today and emissions from an
upwind State are decreasing even in the absence of regulation, there can be no basis for
concluding that sources within the State will ‘contribute significantly’ to ‘nonattainment’ or that
drastic emissions reductions are necessary for attainment.” Luminant Mot. to Stay, ZFMFE Homer
City Generation v. EPA, No. 11-1315, at 23-24 (D.C. Cir. Sept. 15, 2011) (ECF Doc. 1329866)
(attached).

>2 On remand, EPA determined that “although the court’s decision specifically remanded only
Texas” SO2 budget, the court’s rationale for remanding that budget also implicates Texas’ annual
NOX budget.” 81 Fed. Reg. at 78,955.
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Texas NOx and SO; budgets to EPA in July 2015, Texas has been on notice that source-specific
BART could well be necessary to meet its BART obligations. Yet Texas has not put forward
either a new interstate transport SIP to replace CSAPR or a new BART SIP to address the
Regional Haze Rule.

2. Texas’s Rejection of EPA’s Offer to Avoid BART By Voluntarily
Joining CSAPR

On June 27, 2016, EPA issued a memorandum emphasizing that states with invalidated
CSAPR budgets may voluntarily adopt CSAPR budgets. Mem. from J. McCabe, Acting
Assistant Administrator, EPA to Regional Air Division Directors, Re: The USEPA’s Plan for
Responding to the Remand of the Cross-State Air Pollution Rule Phase 2 SO2 Budgets for
Alabama, Georgia, South Carolina, and Texas (June 27, 2016) (attached) [hereinafter, “McCabe
Mem.”]. The memo directs the Regional Air Division Directors to share the memo with state
officials. EPA also communicated orally with officials in Texas in advance of the memo. 81
Fed. Reg. 78,954, 78,959 n.35.

In the memo, EPA made clear that it “does not currently have an analytical basis to
support new CSAPR budgets” in a federal rule. McCabe Mem. at 2-3 (emphasis added); see also
Supplemental Notice by EPA Regarding EPA’s Schedule For Completing Final Action On A
Good Neighbor Federal Implementation Plan For Texas With Respect To The 1997 PM; s
Standards, Sierra Club v. EPA, No. 1:10-CV-01541-CKK, at §§ 1-2, 4 (D.D.C. Dec. 5, 2016)
(ECF Doc. 87) (attached). Nevertheless, “EPA has made it a priority to ensure the ability of all
states that participate in CSAPR without remanded budgets to continue to rely on CSAPR
participation as a BART alternative.” McCabe Mem. at 2. “EPA has also engaged with the four
states with remanded budgets to continue to allow them to rely on CSAPR participation as a
BART alternative as efficiently and expeditiously as possible.” Id.

Specifically, EPA set forth two potential paths for states that had intended to rely on
CSAPR to satisty their BART obligations, but whose inclusion in the CSAPR program was no
longer legally supportable. First, a state could submit a SIP revision showing that its sources are
required to participate in the CSAPR SO, and annual NOx trading programs at budget levels no
less stringent than those codified in the CSAPR regulations. Alternatively, if the state did not
choose to participate in CSAPR, EPA indicated it would withdraw the CSAPR FIP for the state
and address any remaining interstate transport or regional haze obligations for the state on a
state-by-state basis. EPA warned that, following final action withdrawing the FIPs, the state’s
sources would no longer be required to participate in those trading programs, and “the removed
state will no longer have the opportunity to rely on CSAPR participation as a BART alternative
for SO, Id. at 4 (emphasis added).

Unlike all of the other states presented with this option, Texas rejected EPA’s invitation
to require, as a matter of state law, that sources participate in CSAPR. As explained by EPA in
August 2016 in pleadings filed in a deadline case relating to its obligations to address interstate
pollution, “EPA consulted with each of the four states subject to remanded CSAPR Phase 2 SO2
budgets (Alabama, Georgia, South Carolina, and Texas) as to which option outlined in the
McCabe Memorandum each state would choose. Texas conveyed that it was not choosing the
option of voluntarily adopting the remanded budgets into its SIP, whereas the three other states
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opted to voluntarily continue participating in CSAPR trading programs for SO2 and annual NOX
by adopting the existing CSAPR budgets for those pollutants pursuant to approved SIP
revisions.””

Even if Texas were, as a factual matter, willing to voluntarily incorporate EPA’s
invalidated CSAPR emission budgets into its SIP, the state cannot, as a legal or practical matter,
simply opt in and avoid source-specific BART. First, in light of the D.C. Circuit’s conclusion
that the Texas CSAPR budgets are more stringent than necessary under the Clean Air Act, Texas
cannot simply turn around and adopt those budgets. Under Texas law, before TCEQ may adopt
any major environmental rule that exceeds the requirements of federal law, the agency must first
conduct a detailed regulatory analysis, provide for notice and comment, respond to all comments,
prepare a final regulatory analysis, and then provide an opportunity for administrative appeal.
Tex. Code Ann. § 2001.0225. Having challenged CSAPR as unlawful and unnecessary as a
matter of law, TCEQ cannot reverse course and assert that the benefits outweigh the costs for the
purposes of state law. Not only would such a reversal of position be legally untenable, but it is
also exceedingly unlikely that Texas could conduct the necessary review and appeal process, and
then implement CSAPR and achieve “all necessary emission reductions . . . during the period of
the first” haze SIP, as required under the Regional Haze Rule. 40 C.F R. § 51.308(e)(2)(ii1).
Because Texas cannot reverse course and adopt emissions budgets that it demonstrated were
unnecessary, as a matter of law, and because the agency cannot achieve “all” of the CSAPR
reductions by 2018 (the end of the first planning period), it cannot voluntarily adopt CSAPR.

3. EPA Withdrawal of Texas from CSAPR

After having given Texas four months’ notice of its intent to fully withdraw the state
from the CSAPR program, and made clear the implication that there would no longer be any
doubt that Texas sources would need to comply with source-specific BART obligations, EPA
formally issued its proposal to withdraw its federal plan to include Texas in the CSAPR
emissions trading program one month before issuing the BART proposal. 81 Fed. Reg. 78,954
(Nov. 10, 2016). EPA again made clear the situation: “[I]f and when this [CSAPR withdrawal]
proposal is finalized, Texas will no longer be eligible to rely on CSAPR participation as an
alternative to certain regional haze obligations including the determination and application of
source-specific SO2 BART. Any such remaining obligations are not addressed in this proposed
action and would be addressed through other state implementation plan (SIP) or FIP actions as

>3 Supplemental Notice by EPA Regarding EPA’s Schedule For Completing Final Action On A
Good Neighbor Federal Implementation Plan For Texas With Respect To The 1997 PM; s
Standards, No. 1:10-cv-01541-CKK, at 3 (D.D.C. Dec. 5, 2016) (ECF Doc. 87) (attached). See
also 81 Fed. Reg. 59,869 (Aug. 31, 2016); Letter from Judson H. Turner, Georgia Department of
Natural Resources, Docket ID No. EPA-HQ-OAR-2016-0598-0006, at 2 (May 26, 2016); Letter
from Myra C. Reece, South Carolina Department of Health and Environmental Control, Docket
ID No. EPA-HQ-OAR-2016-0598-0007, at 1 (Apr. 19, 2016),.
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appropriate.” Id. at 78,956. EPA has informed the U.S. District Court for the District of
Columbia that it intends to finalize this proposal by October 31, 2017.>*

After challenging the state’s inclusion in CSAPR for years, industry has done an about-
face in response to EPA’s Texas BART Proposal and now apposes EPA’s withdrawal of Texas
from CSAPR. At EPA’s January 10, 2017 public hearing on the proposal, one industry advocate
urged that EPA should have “develop[ed] a legally compliant [CSAPR] budget for Texas which
would then have sufficed for BART compliance” instead of “remov[ing] Texas from the CSAPR
annual programs altogether.””> But EPA has gone on record that the agency “does not currently
have an analytical basis to support new CSAPR budgets” for Texas. McCabe Mem. at 2-3
(emphasis added). As EPA has noted, there was no such thing as a legally compliant CSAPR
budget for Texas following the remand.*® That is surely what the State of Texas would argue if
EPA were to try to keep the state in the program following remand. Texas has had many years to
submit a state SIP equivalent to CSAPR or other BART alternative to avoid source-specific
BART, but Texas has taken no action to address its contribution to interstate pollution or
regional haze.”’

C. Even if Texas Were to Remain in the Federal CSAPR Program or Adopt
Similar State Emission Caps, EPA Must Finalize its Source-Specific BART
Proposal for SO,.

Sierra Club, NPCA, and Earthjustice have strongly opposed the CSAPR-Better-than-
BART rule since its inception. We continue to maintain that it is unlawful and unsupported by
the scientific record and incorporate those arguments here.”® Legal challenges to EPA’s rule
which purports to authorize reliance on CSAPR to satisty BART are currently pending in the
D.C. Circuit Court of Appeals. Until the D.C. Circuit rules on the validity of the CSAPR-Better-
than-BART rule, neither EPA nor Texas should assume that CSAPR is an appropriate substitute
for BART. We discuss this below and further in Section VL

In addition to the legal uncertainty surrounding the national CSAPR-Better-than-BART
rule, it s too late for Texas to rely on a BART alternative like CSAPR or any other program.
Under EPA’s Regional Haze Rule, any BART alternative must include a “requirement that all
necessary emission reductions take place during the period of the first long-term strategy for

> Notice by EPA Regarding EPA’s Schedule For Completing Final Action on a Good Neighbor
Federal Implementation Plan for Texas With Respect to the 1997 PM2.5 Standards, Sierra Club
v. EPA, No. 1:10-cv-01541-CKK (D.D.C. Apr. 25, 2017) (ECF Doc. 91).

> Transcript of January 10, 2017 Public Hearing on EPA’s Clean Air Plan Proposal for Texas
Regional Haze, Docket ID No. EPA-R06-OAR-2016-0611-0057, at 22.

6 McCabe Mem. at 2-3.

°7 As explained by EPA, “nothing in the court’s decision affects the states’ authority to seek
incorporation into their SIPs of state-established budgets as stringent as the remanded federally-
established budgets or limits the EPA’s authority to approve such SIP revisions.” 81 Fed. Reg.
at 78,959 n.36 (citing CAA sections 116, 110(k)(3)).

*% See Conservation Groups’ Opening Brief, Util. Air Regulatory Grp. v. EPA, No. 12-1342
(D.C. Cir. Mar. 17, 2017) (ECF Doc. 1666640) (attached).
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regional haze”—i.e., no later than 2018. See 40 C.F.R. § 51.308(e)(2)(ii1); Yazzie v. EPA, No.
14-73100, Slip. Op. at 5, 11, 17, 19 (9th Cir. Mar. 22, 2017).>® There are no plans in place, or
even in development, for any federal or state program that would ensure the necessary reductions
take place by the end of the first planning period in 2018.

With the exception of a BART alternative approved for the Navajo Generating Station,
which relied on the Tribal Authority Rule to provide additional flexibility,” EPA has never
proposed or approved a BART alternative that would allow the necessary emission reductions to
be delayed past 2018.°" In Texas v. EPA, 829 F.3d 405 (5th Cir. 2016), Texas and industry
persuaded the Fifth Circuit of a likelihood that EPA could not require controls beyond the first
planning period for reasonable progress. /d. at 429-30. While neither the statute nor regulation
precludes emission reductions relative to reasonable progress requirements to occur beyond the
planning period deadline, the BART alternative requirements contain a provision directly on
point. Accordingly, emission reductions under a BART alternative must be implemented by the
end of the first planning period. 40 C.FR. § 51.308(e)(2)(ii1).

Even if the timing were not prohibitive, if EPA were to include Texas in CSAPR, but set
a higher (more lenient) SO, budget for Texas than in the original CSAPR rule, EPA could not
rely on the CSAPR-Better-than-BART Rule. If Texas sources were authorized to emit more SO;
than they were authorized to emit under the original CSAPR rule, the assumptions underlying
EPA’s demonstration that the original CSAPR Rule made greater reasonable progress than
BART would no longer be valid. In that case, EPA would have to reanalyze whether CSAPR
makes greater reasonable progress than BART, and would have to demonstrate this as fact in a
revised CSAPR-Better-than-BART Rule. This is but one issue with application of CSAPR SO,
budgets in Texas.®?

> The same is not true of source-specific BART itself. Thus, compliance alternatives with
source-specific BART are permitted to extend past the first planning period.

5 The TAR exempts tribes from “specific visibility implementation plan submittal deadlines
established under section 169A of the Act,” 42 U.S.C. § 7491. 40 CF.R. § 49 4(e).

o1 See, e.g., 80 Fed. Reg. 19,220 (Apr. 10, 2015) (final approval of Arizona Apache BART
Alternative); 79 Fed. Reg. 52,420 (Sept. 3, 2014) (final approval of Arizona BART Alternative
for Sundt Unit 4); 79 Fed. Reg. 33,438 (June 11, 2014) (final rule, FIP for Tesoro Refining and
Intalco Refinery BART Alternatives); 77 Fed. Reg. 76,871 (Dec. 31, 2012) (final approval of
Colorado BART Alternative); 77 Fed. Reg. 39,938, 39,940-1 (July 6, 2012) (final approval of
Maryland BART Alterative).

%2See Conservation Groups’ Opening Brief, Util. Air Regulatory Grp. v. EPA, No. 12-1342 (D.C.
Cir. Mar. 17, 2017) (ECF Doc. 1666640) (attached); Letter from David Baron to EPA, Docket
ID No. EPA-HQ-OAR-2016-0598-0014 (Jan. 9, 2017) (attached); Letter from Abigail Dillen,
Docket No. EPA-HQ-OAR-2011-0729 (Mar. 27, 2012) (attached); Letter from McCrystie
Adams to EPA, Docket No. EPA-HQ-OAR-2011-0729 (Feb. 28, 2012) (attached); Letter from
Jocelyn D’ Ambrosio to EPA, Docket No. EPA-HQ-OAR-2011-0729 (Feb. 28, 2011) (attached);
D. Howard Gebhart, Technical Review of US Environmental Protection Agency Dispersion
Modeling Supporting the “Transport Rule is Better than BART” Analysis, Docket No. EPA-HQ-
OAR-2011-0729 (Feb. 21, 2012) (attached).
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Adopting an emissions trading program for Texas that allows anywhere close to the
tonnage of SO, permitted by the emissions caps in CSAPR would also fail to meet the
substantive requirements for a BART alternative. While the D.C. Circuit is considering whether
CSAPR meets these substantive requirements in the CSAPR-Better-than-BART litigation,
Texas’s situation is unigue in that EPA has actuaily completed a source-specific BART
proposal that can be directly compared with the CSAPR program. Thus, even if the
CSAPR-Better-than-BART rule 1s upheld as a national rule that EPA has the option of relying
upon in certain states, and even if Texas were to join CSAPR or voluntarily adopt its budgets, it
would be arbitrary for EPA to rely on CSAPR as a BART alternative without actually comparing
the CSAPR or CSAPR-like program with its BART proposal. When comparing the two head-to-
head, it 1s cbvious as a practical matter that allowing Texas’s coal-fired power fleet to essentially
continue emitting the same levels of SO; as the status quo 1s not going to achieve equivalent
visibility gains as the BART proposal would. As detailed in “EPA’s Fact Sheet for the Open
House on EPA’s Clean Air Plan Proposal for Texas Regional Haze” (attached), the proposed
BART limits are expected to reduce emissions of SO, from 16 EGUs and would cut emissions
from approximately 89 to 98 percent — a reduction of over 194,000 tons of SO, every year.

To satisfy the requirements for a BART “alternative,” an emissions trading program must
make a technical demonstration that the trading program “will achieve greater reasonable
progress [towards natural visibility] than would have resulted from the installation and operation
of BART at all sources subject to BART.” /d. § 51.308(e)(2)(1). Under EPA’s regulations, if the
distribution of emissions is different under an alternative program, a state “must conduct
dispersion modeling” to determine differences in visibility between BART and the trading
program for each impacted Class I area, for the worst and best 20 percent of days. The modeling
only demonstrates “greater reasonable progress” if both of the following two criteria are met: (1)
Visibility does not decline in any Class I area, and (ii) There is an overall improvement in
visibility, determined by comparing the average differences between BART and the alternative
over all affected Class I areas. /d. § 51.308(e)(3).

As our organizations have argued in the CSAPR-Better-Than-BART litigation, and as is
intuitively clear, neither criterion would be met by any BART alternative that allows anywhere
close to the tonnage of SO, permitted by the emissions caps in CSAPR. The distribution of
emissions would be vastly different between the two programs. The units controlled by the
BART proposal would not need to reduce SO, emissions pursuant to a CSAPR or CSAPR-like
cap because the limit on the total state’s emissions is well above what the state’s units are
already emitting. Although some individual units may need to reduce emissions, the glut of
emissions allowances in the trading market have historically kept prices extremely low. SO,
allowance prices are only a few dollars a ton.”> Accordingly, it would make no economic sense
for a plant owner to invest in pollution controls that cost in the millions of dollars instead of
buying pollution allowances from another plant that does not need them. Given the large
amount of headroom between the Texas state budget for SO, in CSAPR and plants’
current emission levels, many plants that would reduce their SO, emissions by 98% or

3 S&P Global, Allowance pricing unchanged in still-quiet CSAPR emissions market (June 16,
2016), https://www platts.com/latest-news/coal/houston/allowance-pricing-unchanged-in-still-
quiet-csapr-21734092 (attached).
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more under the BART proposal would be emitting at their current levels under CSAPR --
resulting in a vastly different “distribution of emissions” between the two programs.

The difference between the overall improvement in visibility under the BART proposal
and an emissions trading program like CSAPR is also enormous. Because CSAPR would not be
expected to result in any reductions in emissions, the total cumulative visibility benefit of the
BART proposal represents the difference in progress towards natural visibility between the two
programs. It would be absurd to conclude that CSAPR makes “greater reasonable progress”
under these facts. Therefore even if the CSAPR-Better-than-BART rule survives challenge in
the D.C. Circuit, as applied as a BART alternative in Texas, the approach does not clear the
statutory and regulatory source specific BART exemption hurdle. 42 U.S.C. § 7491 (c¢); 40
C.F.R. § 51.308(e)2).

Even if the state were to voluntarily subscribe to CSAPR SO; budgets that result in
emission reductions on par with BART, doing so could only be a legitimate option if the
implementation plan were to incorporate source specific geographic enhancements so that the
issues discussed above do not equate to continued degradation in air quality in the regions Class I
areas. 40 CFR. § 51.308(e)(2)(v). The geographic enhancement provision is the mechanism to
ensure that to the extent a BART alternative is to progress it be joined by source specific
requirements to guard against pollution hotspots.

In sum, no further delay of implementing source-specific BART in Texas is
warranted on any account. As EPA noted in its proposal,

The Texas Regional Haze SIP stated, ‘The TCEQ will take appropriate action if
CAIR is not replaced with a system that the US EPA considers to be equivalent to
BART.” BART determinations were due in SIP submissions on December 17,
2007, 40 CFR 51.308(b), putting them on a timeline for controls by 2014
(considering the deadline for SIP action at CAA section 110(k)(2) and allowing
five years for installation of BART controls). Additional delay of any amount is
not appropriate and not consistent with the law.

82 Fed. Reg. at 917 n.34.

I1. EPA’S PROPOSED SCRUBBER RETROFITS AND UPGRADES ARE
REASONABLE AND LAWFUL.

EPA should finalize its proposal to require new scrubbers at 14 coal units and scrubber
upgrades at 4 additional coal units, as these are the only controls which would satisfy the BART
requirements. Twelve of these units have operated for decades without installing any post-
combustion controls for SO,.°* EPA’s analysis in the proposed rule indicates that new
scrubbers would dramatically improve visibility at a reasonable cost and meet the other

64 Fayette Units 1 and 2 recently installed wet scrubbers. Of the 14 units for which EPA
proposes to set BART limits based on the use of new scrubbers, only the two Fayette units have
already installed scrubbers.
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BART factors. Sensitivity analyses we conducted show that, even if costs are calculated using
data from different years or using different assumptions, all of the proposed retrofits are cost-
effective.

The scrubber upgrades are a bargain: they significantly improve visibility for
approximately $1000 per ton or less, which is a fraction of the cost of most SO, BART
controls. As with EPA’s analysis of new scrubbers, EPA’s analysis of scrubber upgrades make
conservative assumptions about scrubber performance, and the 4 units could likely meet even
more stringent limits than what EPA has proposed.

EPA should have evaluated coal switching or coal blending in combination with
post-combustion controls. Indeed, many of the lignite-fired EGUs in Texas are already
blending with lower sulfur subbituminous coal and could increase the amount of lower sulfur
coal used. For the EGUs fueled by Powder River Basin coal, there may be lower sulfur coals
available. With use of lower sulfur coal, the operational costs of add-on controls could be lower
and any energy and non-air quality environmental impacts could be lessened. Blending of lower
sulfur coal, however, may only be considered in conjunction with, rather than as a substitute for,
add-on controls that are cost effective.

EPA correctly rejects DSI as BART. Based on information submitted by Luminant,
EPA previously concluded that DSI is not technically feasible at Big Brown and Monticello, and
EPA correctly reached the same conclusion in this proposal. For plants where DSI is technically
feasible, EPA’s consideration of DSI at 80-90% removal rates has no rational basis. The
evidence from affected utilities, the consultant who contributed to EPA’s Integrated Planning
Model, and the Air Markets Database indicate that these Texas units cannot achieve 80-90%
removal rates with DSI. As a result, the only feasible DSI removal rate which EPA considered is
50%. But if DSI were to achieve only a 50% removal rate, it could not come close to achieving
the 95% removal rate required by presumptive BART. Moreover, new scrubbers have a cost-
effectiveness only slightly higher than DSI, yet improve visibility far more than DSI would.
Thus, there 1s no basis in the record supporting DSI as BART.

While we do not oppose providing a mechanism for utilities to request a different
emission limit for the scrubber upgrades, EPA should modify and clarify the terms of this
proposal. EPA should confirm that any such proceeding would be a FIP revision, subject to the
full procedural requirements of any FIP provision under the Clean Air Act, including public
notice and comment. EPA should reiterate that the outcome of the process could be a lower
limit, or no change at all. And EPA’s consideration of any such request must include a full five-
factor BART analysis.

Finally, EPA should determine that SO, BART requires that all of the gas-fired units
which occasionally burn oil use only ultra-low-sulfur diesel when they burn oil. Given that
these units burn a small amount of oil annually, the incremental cost to switch to ultra-low-sulfur
diesel is very small—between $9,000 and $19,000 per year, depending on the price of oil one
assumes. The actual cost may be zero, because in response to such a BART requirement, these
gas-fired units may simply discontinue the use of oil and burn gas all of the time. Ata
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minimum, EPA should impose this requirement for the Stryker and Graham units, given that
doing so would lead each unit to reduce its visibility impact at a Class I area by more than 0.5 dv.

A. EPA’s Analysis Indicates that All Five BART Factors Weigh in Favor of the
Scrubber Retrofits and Upgrades.

Consideration of the five statutory BART factors compels the conclusion that new
scrubbers are BART for the plants lacking controls for SO, and that scrubber upgrades are
BART for the plants with older, poorly performing scrubbers.

L Scrubber Retrofits

For the following 12 coal-fired units which currently have no post-combustion controls,
EPA proposed to require new scrubbers as BART: Big Brown 1 and 2, Coleto Creek 1,
Harrington 61B and 62B, JT Deeley 1 and 2, Monticello 1 and 2, WA Parish 5 and 6, and Welsh
1. 82 Fed. Reg. at 946.°° EPA proposed BART limits based on the use of a dry scrubber at the
Harrington units and limits based on the use of a wet scrubber at all of the other units.

The Clean Air Act requires that five factors be considered in determining BART: the
costs of compliance, the energy and nonair quality environmental impacts of compliance, any
existing controls in use at the source, the remaining useful life of the source, and the expected
visibility improvement from controls. 42 U.S.C. § 7491(g)(2). Consideration of the second
through fourth factors is virtually identical for these twelve units; thus, we discuss those factors
for the twelve units together.

The energy and nonair quality environmental impacts of new wet scrubbers and dry
scrubbers are minimal. As explained in the accompanying Stamper Report, scrubbers require
some parasitic load, as do many pollution controls, but the incremental electricity usage is
relatively small. Stamper Report at 66-67.

While operation of a scrubber requires water, at least 35 power plants operate wet
scrubbers in arid regions receiving less than 20 inches of precipitation a year. Stamper Report at
67-68. We are not aware of any BART determination in which a scrubber was rejected based on
water use, even in areas with limited water supplies. For example, EPA concluded that a
scrubber would be both feasible and reasonable to require for the two-unit, 1365 MW Gerald
Gentleman Station in Nebraska, even though the utility would have to acquire new water rights.
See 77 Fed. Reg. 40,150, 40,162 (July 6, 2012) (concluding that wet FGD would cost slightly
more than $3000 per ton, and dry FGD approximately $2000 per ton, including the cost to obtain
water rights). In sum, the environmental impacts of new scrubbers would be minimal and would
be far outweighed by the environmental benefits of reducing tens of thousands of tons of harmful
SO; pollution.

6> As mentioned above, supra note 65, EPA also proposed BART limits for Fayette Units 1 and 2
based on the use of scrubbers. We support this proposal but do not discuss the Fayette units
because they have already installed wet scrubbers and are achieving the emission rate of 0.04
Ib/MMBtu that EPA proposes.
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Each of the twelve units has no post-combustion controls for SO;.

With respect to the remaining useful life of the sources, the only plant which has
announced a shutdown date is Welsh Unit 2. For the other six plants, there is no publicly
available information suggesting that the plants intend to close. Moreover, none of the other six
plants have legally enforceable requirements to close by a date certain. Accordingly, EPA
properly used a 30-year remaining useful life for the plants (except for Welsh Unit 2), 82 Fed.

Reg. at 930, 938.

The cost-effectiveness of the controls and the expected visibility benefits are provided in

the table below.
Unit Control EPA’s Cost- EPA’s Estimate | EPA’s
Technology Effectiveness of Expected Estimate of

Estimate in Visibility Cumulative
Proposed Rule, Improvement at | Visibility
Using 2011-2015 Most Impacted Improvement,
Data Area, dv®’ dv®
$/ton®

Big Brown 1 Wet FGD 1,189 1.909 12.728

Big Brown 2 Wet FGD 1,127 1.940 12.924

Coleto Creek 1 | Wet FGD 2127 0.668 5.233

Harrington SDA 3909 1.170 4.832

061B

Harrington SDA 4180 1.279 5.379

062B

JT Deeley 1 Wet FGD 3898 0.487 4785

JT Deeley 2 Wet FGD 3712 0.298 3.650

Monticello 1 Wet FGD 2718 3.783 12.708

Monticello 2 Wet FGD 3031 3.924 13.025

WA Parish 5 Wet FGD 2417 1.518 8.171

WA Parish 6 Wet FGD 2259 1.492 7.979

Welsh 1 Wet FGD 3924 1.521 4.683

For each unit, the cost-effectiveness of a new scrubber is well within the range of cost-
effectiveness values for final BART determinations issued or approved by EPA, as the chart

below indicates.

%6 82 Fed. Reg. at 926-27.
%7 Id. at 931 (Table 15).
% Id. at 940 (Table 22) — 944 (Table 31),
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Figure 1: Cost Effectiveness of BART Determinations ($/t0n)*69
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*Proposed determinations include both scrubber retrofits and scrubber upgrades. $/ton value for
other BART determinations has not been adjusted to 20168$.

Many of the proposed retrofits are reasonable even under the State of Texas’s cost-
effectiveness threshold. In its SIP submission, the State of Texas used $2700 per ton as the
threshold for cost-effectiveness controls for reasonable progress. See Texas Commission on
Environmental Quality, Revisions to the State Implementation Plan Concerning Regional Haze
at 10-7 (2009) [hereinafter, “Texas SIP Submission”].” Here, using EPA’s cost-effectiveness
numbers, new scrubbers would cost less than $2700 per ton at Big Brown 1 and 2, Coleto Creek
1, Monticello 1 and 2, and WA Parish 5 and 6. Thus, EPA’s proposed BART determinations are
within the range of costs that Texas deemed cost effective.”*

% «Cost Effectiveness and Visibility in BART Determinations” spreadsheet and related
documents (attached).

" https://www.tceq.texas.gov/assets/public/implementation/air/sip/haze/2SIP_ado rev.pdf.
Adjusting Texas’s threshold to $2016 yields an updated value of $3,210/ton. See Stamper
Report at 53.

"I Moreover, it should be noted that EPA found in the reasonable progress FIP for Texas that if
the $2,700/ton cost-effectiveness threshold was escalated to 2014 dollars, the cost threshold
would be closer to $3,448/ton. EPA, Response to Comments for the Federal Register Notice for
the Texas and Oklahoma Regional Haze State Implementation Plans; Interstate Visibility
Transport State Implementation Plan to Address Pollution Affecting Visibility and Regional
Haze; and Federal Implementation Plan for Regional Haze, Docket ID No. EPA-R06-OAR-
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In its reasonable progress FIP for Texas, EPA was critical of Texas’s $2700/ton cost-
effectiveness threshold, in part, because the state “rejected all controls with a cost effectiveness
greater than $2,700 without consideration to visibility benefit.” Instead, the state estimated the
visibility benefit of all the controls fogether, and declined to assess the potential benefit of
controlling individual sources with significant, and potentially cost-effective, visibility benefits.
As demonstrated by EPA’s analysis and Dr. Andrew Gray’s visibility modeling, however, EPA’s
individual BART determinations result in significant visibility benefits, individually and
cumulatively.

Indeed, at each unit and source, the expected visibility improvement from the controls at
a single Class I area is well within the range of improvement for final BART determinations
issued or approved by EPA, as the chart below demonstrates.

2014-0754-0087, at 537 (Dec. 9, 2015) [hereinafter, “EPA Texas FIP RTC”]. Using that figure,
EPA’s proposed BART controls are well within the range of costs that even Texas found cost
effective.
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Figure 2: Visibility Benefits of BART Determinations
at a Single Class I Area (deciviews)*72

B

*Proposed determinations include both scrubber retrofits and scrubber upgrades.

For all units except JT Deeley Unit 2 (which have already announced retirement), the
expected improvement is larger than 0.5 dv at a single Class I area,” which virtually all states
and EPA have used as the threshold for impacts when determining if a unit is subject to BART.
See 40 CF.R. Part 51, App. Y § (IV)(E)(4) (stating that a source contributes to visibility
impairment if it has a baseline impact of 0.5 deciviews or more). Because 0.5 dv is the common
starting point for visibility impacts, many BART determinations have required visibility
improvement below this amount. Furthermore, industry has often asserted that a 1.0 dv
improvement is the minimum improvement which is humanly perceptible. While we disagree
with that claim, operating new scrubbers at each of the units, except for Deeley and Coleto
Creek, would improve visibility by more than 1 dv for at least one Class I area.

72 “Cost Effectiveness and Visibility in BART Determinations” spreadsheet and related
documents (attached). “At a single Class I area” refers to either the benefit at the most impacted
Class I area or the highest benefit at any single Class I area (these are often but not always the
same Class I area). For EPA’s proposed Texas BART determinations, the highest benefit at any
single Class I area is used. RNS refers to EPA’s modeling performed with a more recent
baseline.

7 The maximum visibility benefit expected from JT Deeley Unit 1 at any Class I area is 0.583 dv
at Big Bend. See App’x E, EPA BART Modeling TSD, Revised December 2016 (baseline
impact of 0.652 dv — high control impact of 0.069 dv = benefit of 0.583 dv).
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Furthermore, the cumulative visibility improvement from operating a scrubber on each
unit is significant, ranging from 3 to 13 dv. At each unit and source, the expected cumulative
visibility improvement from the controls is well within the range of improvement for final BART
determinations issued or approved by EPA, as the chart below demonstrates. As it has done in
other plans, EPA must consider cumulative visibility benefits. See Nat'l Parks Conservation
Ass'nv. EPA, 803 F.3d 151, 167 (3d Cir. 2015) (“What the EPA could determine, however, was
that Pennsylvania underestimated the impact of pollution from its sources because it failed to
calculate the cumulative visibility impact from each source.”).

Figure 3: Cumulative Visibility Benefit of BART Determinations (deciviews)*’*

s
s
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& Other SIP and FIP BART Decisions

= Proposed EPA Texas BART Determiinations (CAMX)

# Proposed EPA Texas BART Determinations (CALPUFF)

# Proposed EPA Texas BART Determinations (CALPUFF - RNS)

* Proposed determinations include both scrubber retrofits and scrubber upgrades. Although we
disagree that it is appropriate, we have here limited cumulative visibility benefits demonstrated
via CALPUFF to those Class I areas within 300 km, in keeping with EPA’s proposal.

" «Cost Effectiveness and Visibility in BART Determinations” spreadsheet and related
documents (attached).
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EPA’s modeled results are amply documented. They span two different commonly-used
visibility models and include modeling on a unit- and source- specific basis. As highlighted in
Figures 2 and 3 above, all of EPA’s modeling leads to a single conclusion — that the proposed
controls will provide significant visibility benefits. Dr. H. Andrew Gray, Visibility and Health
Modeling, Technical Support Document to Comments ff Conservation Organizations, at Section
LA (May 5, 2017) (attached). Moreover, this holds true even when the inputs are adjusted to
consider different baselines or methodology. /d. at Section IILB.

Weighing the five BART factors together, three of the factors are neutral or do not weigh
against selecting scrubbers as BART. The remaining useful life of each unit, except for Welsh
Unit 2, should be at least 30 years, based on currently available information; thus, the remaining
useful life of each source provides no basis for not requiring new pollution controls as BART.
The environmental impacts of scrubbers would be minimal, and the remaining impacts are
outweighed by the much larger environmental benefits of reducing tens of thousands of tons of
harmful SO,. These units have no post-combustion controls for SO,, so there is nothing to
consider for the existing controls factor.

As with most BART determinations, the decision hinges, then, on the cost and visibility
improvement factors. Both the cost-effectiveness and the visibility improvement of the controls
at each unit are justified as BART for these sources and otherwise fit within the range of cost-
effectiveness and visibility improvement values which EPA has deemed reasonable in final
BART determinations. Accordingly, consideration of the five statutory factors compels the
conclusion that new scrubbers should be required as BART for each of the twelve units listed
above.

2. Scrubber Upgrades

For Monticello 3, and Martin Lake 1-3, EPA proposes to find that upgrading their
existing scrubbers is BART for SO,. 82 Fed. Reg. at 946. As explained below, consideration of
the five BART factors supports EPA’s proposal. The scrubber upgrades are a bargain: they
deliver significant visibility improvement for a fraction of the cost of most BART controls.

Similar to the analysis above regarding the scrubber retrofits, the second through fourth
BART factors, see 42 U.S.C. § 7491(g)(2), are largely neutral for the scrubber upgrades. The
energy and nonair quality environmental impacts of upgrading existing scrubbers is even smaller
than the minimal impacts of installing new scrubbers. Any incremental water use or electricity
use attributable to upgrading the scrubbers should be relatively minor.

EPA’s proposal to require upgrades to the existing scrubbers is based on a thorough
consideration of the performance of the existing scrubbers, which complies with the requirement

to consider existing controls in use at the source.

With respect to the remaining useful life of the sources, Monticello 3 and Martin Lake 1-
3 have not announced any plans to cease operations or stop burning coal.
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Consideration of the remaining two factors, cost and visibility, shows that for a relatively
small amount of money, the scrubber upgrades will produce large improvements in visibility.

Unit Control EPA’s Cost- EPA’s Estimate | EPA’s
Technology Effectiveness of Expected Estimate of
Estimate in Visibility Cumulative
Proposed Rule, Improvement at | Visibility
Using 2011-2015 Most Impacted Improvement,
Data Area, dv’¢ dv’’
$/ton””
Monticello 3 Scrubber 1156 or less 3.719 11.940
upgrade
Martin Lake 1 | Scrubber 1156 or less 1.165 7.575
upgrade
Martin Lake 2 | Scrubber 1156 or less 0.655 6.199
upgrade
Martin Lake 3 | Scrubber 1156 or less 1.146 7.863
upgrade

EPA’s cost analysis has been shared with the owners of each of the affected sources, but
not with the public, because the owners claimed that information essential to the cost analysis is
confidential business information (“CBI”). See 82 Fed. Reg. at 928. Thus, we are unable to
comment on EPA’s methodology for calculating the cost of the scrubber upgrades.”® However,
EPA states that the cost-effectiveness of each of the scrubber upgrades is $1,156 per ton or less,
in 2013 dollars. /d. The visibility benefits to be gained from the rates achievable with these
upgrades more than justify the cost of the upgrades at each unit. Compared to other BART
determinations, this is extremely cost-effective, given that EPA has approved or issued many
BART determinations which cost $2000-4000 per ton or more (see Figure 1 above).

Although more appropriately compared to cost-effectiveness values for all BART
determinations, the cost-effectiveness of these upgrades is within the range of values specifically
for upgrades required in other haze plans. For example, EPA approved as reasonable the

7> 82 Fed. Reg. at 928.

% Id. at 931 (Table 15).

77 Id. at 940 (Table 22) — 944 (Table 31).

® EPA has not yet made an independent determination as to whether this information satisfies
the stringent requirements for a CBI classification but instead is relying on the companies’
assertions alone. /d. at 924. To provide the public with sufficient information to fully evaluate
the proposal and the final rule, EPA should evaluate whether this information is in fact CBL. 40
CFR. §2204(a)2), (3). It isunlikely that all, if any, of the information provided by Luminant
is CBI, as the disclosure of the information is not trade secret, nor is it “likely to cause
substantial harm to the business’s competitive position.” /d. § 2.208(e)(1). EPA has routinely
made public similar information in other Regional Haze Rule determinations. See Stamper
Report, Exs. 76-86 (compiling scrubber upgrade cost information from multiple regional haze
plans).
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Colorado haze plan, which required upgrades to the scrubbers at the Hayden power plant, with a
cost-effectiveness of between $2000 and more than $3000 per ton. 77 Fed. Reg. 18,052, 18,069
(Mar. 26, 2012). Moreover, the State of Texas used $2700 per ton as the threshold for cost-
effective controls, see Texas SIP Submission at 10-7, and all four of the proposed upgrades have
a cost-effectiveness value of less than half of $2700.”

The scrubber upgrades would deliver large benefits and are inexpensive. All four of the
upgrades would improve visibility more than the 0.5 dv, which states and EPA consider
significant enough to make a source subject to BART, see 40 C.F.R. Part 51, App. Y § (IIH(A)XD)
(stating that any threshold for determining whether a source contributes to visibility impairment
should be no higher than 0.5 dv, but may be lower, depending on a case-by-case evaluation of
the source and the affected Class I areas). All of the upgrades would improve visibility by more
than 1 dv at at least one Class I area.*® The cumulative visibility improvement ranges from more
than 6 dv, from controls at Martin Lake 2, to more than 11 dv, at Monticello 3. Many BART
determinations have required visibility benefits well below those afforded by the scrubber
upgrades (see Figures 2 and 3 above).

Weighing the five BART factors together, three of the factors are neutral. Luminant has
not announced intentions to close any of the four units, much less make a legally binding
commitment to do so. Thus, the remaining useful life is at least the life of the scrubbers, after the
upgrades. The environmental impacts of scrubber upgrades would be even smaller than the
minimal impacts from new scrubbers. And the selection of upgrades to existing scrubbers as
BART necessarily complies with the requirement to consider existing controls. The cost-
effectiveness values are extremely low, and the corresponding visibility benefits are high. In
short, the scrubber upgrades are a bargain, delivering significant reductions in SO, pollution and
improvement in visibility at a low cost. All five factors point in only one direction: requiring
upgrades to the existing scrubbers at these four units as SO, BART.*!

7 Adjusting Texas’s threshold to $2016 yields an updated value of $3,210/ton. See Stamper
Report at 53. Note also that EPA found in its reasonable progress FIP that escalating Texas’s
$2,700/ton cost-effectiveness threshold forward to 2014 when the performed the FIP cost
analysis would yield a cost threshold of $3,448/ton. EPA Texas FIP RTC at 537. Under either
calculation, EPA’s proposed BART scrubber upgrades are well-within the range of being cost-
effective.

8 The maximum visibility benefit to any Class I area from scrubber upgrades at Monticello Unit
21s 1.164 dv at Upper Buffalo. This differs from the table above, which demonstrates the
benefit at the maximum impacted Class I area, Caney Creek. 82 Fed. Reg. at 933.

81 EPA’s reliance on parts of the record from the Oklahoma and Texas Reasonable Progress Rule
is proper. Luminant and other parties filed a motion asking the Fifth Circuit to prevent EPA
from relying, in any subsequent rulemaking, on any information developed in the Oklahoma and
Texas Reasonable Progress Rule. The Fifth Circuit properly denied the request. See Order,
Texas v. EPA, No. 16-60118 (5th Cir. Mar. 22, 2017) (ECF Doc. 00513923006) (“IT IS
FURTHER ORDERED that the joint motion of Petitioners and Petitioner-Intervenors for an
order clarifying that the Stay Order encompasses all aspects of the Final Rule without exception
and prohibits Respondent from relying on any of its SIP disapprovals or FIP actions and related
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B. The Scrubber Retrofits are Even More Cost Effective than EPA Calculated,
and Facilities Could Achieve the Same or Lower Emission Limits with Fewer
Impacts.

EPA’s analysis overestimates the costs of new scrubbers; thus, the proposed scrubber
retrofits are even more cost effective than EPA calculated. Moreover, EPA did not consider
types of scrubbers which can meet the same or lower emission limits as EPA proposes but with
fewer ancillary impacts.

L EPA’s Conservative Analysis Overestimates the Costs of New Scrubbers.

As part of calculating the costs of new scrubbers, EPA determined baseline, uncontrolled
emissions, and then calculated emissions after a new scrubber were installed and operated. EPA
calculated baseline emissions by using maximum monthly emissions, whereas in many other
BART determinations, EPA has used a three-year average of annual emissions. Stamper Report
at 30-32. In addition, EPA used 2011-2015 emissions data to calculate baseline emissions, even
though EPA has typically used 2000-2004 data to determine baseline emissions. /d. at 32-34.

The accompanying Stamper Report demonstrates that even if baseline emissions were
calculated using a three-year average of annual emissions from the 2000-2004 timeframe, all of
the scrubber retrofits are cost-effective. Changing the methodology from the use of maximum
monthly emissions to annual average emissions has little effect on cost-effectiveness. Changing
the baseline period from 2011-2015 to 2000-2004 has a larger effect: it makes the controls
cheaper, and more cost-effective. The effect of these two changes is summarized in the table
below, which comes from the attached Stamper Report.

Cost-Effectiveness of the Scrubber Retrofits: EPA’s Estimates vs. Revised Estimates

Unit Control EPA’s Cost- Stamper Stamper
Technology Effectiveness Revised Cost- Revised Cost-

Estimate in Effectiveness Effectiveness
Proposed Rule, | Estimate Using | Estimate Using
Using 2011- 2011-2015 Data, | 2000-2004 Data,
2015 Data $/ton™ $/ton™!
$/ton™

Big Brown 1 Wet FGD 1,189 1,089 863

Big Brown 2 Wet FGD 1,127 1,064 894

Coleto Creek 1 Wet FGD 2127 2173 2118

Harrington 061B | SDA 3909 3726 2503

findings in the Final Rule in any subsequent rule or action while the stay is in place is
DENIED.”).

82 82 Fed. Reg. at 926-27.

83 Stamper Report at 51.

84 14
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Harrington 062B | SDA 4180 4064 2574
JT Deeley 1 Wet FGD 3898 3486 2401
JT Deeley 2 Wet FGD 3712 3316 2249
Monticello 1 Wet FGD 2718 2238 1053
Monticello 2 Wet FGD 3031 2516 1030
WA Parish 5 Wet FGD 2417 2325 1822
WA Parish 6 Wet FGD 2259 2210 1869
Welsh 1 Wet FGD 3924 3936 2387

For 10 of the 12 units, new scrubbers are more cost-effective than EPA calculated when
the three-year annual average emissions from 2011-2015 is used to calculate baseline emissions.
For 2 of the 12 units, this change makes new scrubbers very slightly more expensive per ton of
pollutant removed (from $2127 to $2173 per ton for Coleto Creek and from $3924 to $3936 for
Welsh 1). For all 12 of the units, new scrubbers are more cost-effective than EPA calculated
when the three-year annual average emissions from 2000-2004 is used to calculate baseline
emissions. Indeed, for several units, using 2000-2004 data results in cost-effectiveness values
one half or even one-third of what EPA calculated.

Thus, regardless of which years of emissions data are used, or whether monthly
maximum or annual average emissions are used, the results are the same: all of the proposed
scrubber retrofits are cost-effective.

2. Scrubbers Can Achieve Lower Emission Rates Than EPA Assumed,
And Can Do So With Fewer Impacts.

In its analysis of scrubber retrofits, EPA assumed that wet scrubbers cannot achieve
greater than 98% removal of SO, and cannot meet a limit lower than 0.04 Ib/MMBtu. 82 Fed.
Reg. at 925. However, systems such as the Chiyoda CT-121 FGD, which is used at several coal
plants in the U.S., can remove 98-99% of SO, and achieve as low as 0.014 Ib/MMBtu. Stamper
Report at 21. Other coal units, which burn low-sulfur coal, operate other wet FGD systems and
have achieved an annual SO, rate of 0.01 or 0.02. /d. at 23.

Similarly, EPA assumed that dry scrubbers cannot meet a rate lower than 0.06
Ib/MMBtu. 82 Fed. Reg. at 925. But coal plants in the U.S. such as Newmont, Wygen II, and
the Dry Fork Station have achieved lower emission rates with dry scrubbers. Stamper Report at
24,

Moreover, some of these scrubbers which can achieve lower emission rates than EPA
assumed can do so at a lower cost and with reduced environmental impacts. For example,
Alstom’s NID system can achieve an emissions rate of 0.04 1b/MMBtu but with lower capital
and maintenance costs and lower parasitic load requirements and lower water use than other dry
FGD systems such as an SDA. /d. at 24-26.

In short, EPA’s analysis of scrubber retrofits rests on conservative assumptions about
scrubber performance. Based on the experience of coal plants around the country which are

comparable to the 12 units here, scrubbers can achieve higher removal rates and lower emission
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limits than EPA assumed. Thus, there is ample support for requiring the 12 units to meet
emission limits lower than what EPA has proposed.

C. EPA Must Evaluate Coal Switching or Blending in Combination with Cost-
Effective Post-Combustion Controls.

As explained in the Stamper Report, EPA should have evaluated cost-effective coal
switching or coal blending in addition to the proposed cost-effective controls. Indeed, lower
sulfur coal lowers significantly the operational costs and any energy and non-air quality
environmental impacts of add-on controls. Moreover, many of the lignite-fired EGUs in Texas,
including Big Brown, Martin Lake, and Monticello, which are virtually uncontrolled, are already
blending with lower sulfur subbituminous coal. For those plants that already burn lower-sulfur
coal, there may be even lower sulfur PRB coals available.

EPA must require that these units continue blending with lower sulfur coal as is currently
being done at each unit. Further, EPA should evaluate whether these units could blend higher
percentages of lower sulfur PRB coal in combination with add-on controls, which could lower
the operational costs of the scrubber upgrades and retrofits required by EPA’s BART proposal.
By ensuring a lower sulfur content coal in combination with add-on controls, EPA’s BART
determination will ensure the lowest SO2 rate with the BART control selected and at the lowest
cost. As EPA notes with respect to its proposed BART determinations for Texas oil-fired units,
the agency plainly has authority to consider and require fuel blending in combination with cost-
effective post-combustion controls.

However, blending of lower sulfur coal may only be considered in conjunction with,
rather than as a substitute for, add-on controls. Switching to lower sulfur coal such as Powder
River Basin coal could, at best, lower SO2 emission rates to 0.45-0.65 1b/MMBtu. Given that
the presumptive SO2 BART level of control, which is typically considered the floor for a case-
by-case analysis, is 0.15 1b/MMBtu for coal-fired EGUs®, coal switching by itself would not
satisfy BART.*

D. DSl is not BART for Any of the Texas Units.

For the 12 coal units which have no post-combustion SO, controls, EPA considered DSI
at two different removal rates: 50% and between 80% to 90%, depending on whether the unit is
equipped with Electrostatic Precipitators or baghouses for PM emissions. 82 Fed. Reg. at 925.
The final rule must eliminate from consideration DSI at 80% and 90% because DSI is not
capable of achieving those removal rates at these 12 units. Moreover, DSI is not feasible at all at
certain units, and, where DSI is feasible, additional PM controls must be considered in light of
the increase in PM emissions caused by DSI. See Stamper Report at 14-20.

40 C.FR. Part 51, App. Y § (IV)(E)(4).
%76 Fed. Reg. 64,186, 64,201 (Oct. 17, 2011) (“The presumptive limits accordingly are
the starting point in a BART determination . . . .”) (emphasis added).
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Luminant, the owner and operator of Monticello and Big Brown, has stated that “the use
of DSI was determined infeasible from both an operational and economic point of view” at these
two plants. EPA, FIP Cost TSD, Docket ID No. EPA-R06-0OAR-2014-0754-0008 at 8. In the
reasonable progress rulemaking, EPA agreed. “We have concluded that DSI is not a feasible
alternative for the Luminant facilities.” /d. There is no new information in the record which
calls into question EPA’s prior conclusion. As a result, the record evidence supports EPA’s
finding that DSI is not technically feasible at Monticello and Big Brown, 82 Fed. Reg. at 923.

For the other units, DSI is a feasible control only at 50% removal efficiency. Sargent and
Lundy, which produced the documentation for EPA’s Integrated Planning Model, indicated 80-
90% removal cannot normally be achieved by DSI. Stamper Report at 14-18. Even if such high
removal rates are achieved, they usually result in an increase in PM emissions, which would
trigger PSD/NSR review and BACT. EPA did not account for the cost of installing and
operating PM BACT controls in the DSI costs, so the attached Stamper Report has estimated the
PM controls that would be necessary to prevent an increase in PM emissions from DSI. See id.
at 19. The Stamper Report reviewed EPA’s Air Markets Database, which indicates that no units
operate DSI to achieve 90% removal, only 2 units achieve 80% removal with DSI, and most
achieve below 50% removal with DSL

For all these reasons, the only realistic removal rate for DSI1s 50%. However, it would
be unlawful to select DSI as BART because, at a 50% removal rate, DSI does not meet the
presumptive BART limits. For any “powerplant” with a generating capacity greater than 750
MW, BART must be determined according to the BART Guidelines. 42 U.S.C. § 7491(b).
BART for the Big Brown, JT Deeley, Monticello, and WA Parish units must be determined in
strict compliance with the BART Guidelines because each of these powerplants has a capacity
greater than 750 MW. For the remaining plants, EPA should follow the BART Guidelines, as
EPA has no provided no reason in the proposal to deviate from its own guidelines.

The BART Guidelines specify presumptive BART limits, which are the highest emission
limits permissible for a source. Presumptive BART for SO; is at least 95% control or an
emission rate of 0.15 Ib/MMBtu, “unless EPA determines that an alternative control level is
justified based on careful consideration of the statutory factors.” 40 C.F.R. Part 51, App. Y, §

(I(AX(1)

. DSI at a 50% removal rate obviously does not meet the 95% removal rate called for by
presumptive BART. Thus, DSIis not BART.

E. EPA Should Modify the Proposed Process by Which Owners Can Seek
Alternative Emission Limits for the Scrubber Upgrades.

As part of proposing scrubber upgrades as BART for certain units, EPA is offering a
mechanism by which a company could seek an alternative emission limit. The main steps in the
process would be for the company to complete the upgrade, retain a third party to develop a plan
for optimizing the scrubber’s performance, install CEMS, and submit the CEMS data and other
documentation to EPA along with a request for a different limit. 82 Fed. Reg. at 946-47.
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While we do not oppose the availability of such a process, EPA should modify some
aspects of the process, and clarify others. To begin, EPA must confirm in the final rule that this
process would occur as a FIP revision, subject to all of the Clean Air Act requirements for a FIP
revision, e.g., 42 U.S.C. §§ 7607(d), 7410, including publication of a proposed rule in the
Federal Register, opportunity for public comment, publication of a final rule in the Federal
Register, and an opportunity for judicial review. In addition, in the final rule, EPA should
reiterate that this process is not a one-way ratchet which can only raise emission limits; instead,
the process may result in no change, a lower limit, or a higher limit. Furthermore, any such
process must result in a new five-factor BART analysis. Given that a BART determination in
the first instance requires consideration of all five statutory factors, 42 U.S.C. § 7491(g)(2), EPA
cannot revise a BART determination without considering all five factors.

Further, consistent with its BART regulations, EPA must require sources to submit
vendor documentation to support any claim that a unit cannot meet EPA’s proposed emission
limit.*” While EPA’s proposed BART FIP invites comment from sources that believe they
cannot attain the scrubber upgrade emission limit,*® EPA’s practice and the BART regulations
contemplate that sources must submit vendor documentation to support a claim that a particular
control or emission limit is not technically feasible. Additionally, if EPA entertains any such
proposed modification, the agency should require that the owner or operator of the EGU release
from CBI the information previously submitted that EPA has relied upon in this rulemaking to
support requiring a scrubber upgrade as BART to achieve 95% control.

F. For the Units Which Occasionally Burn Oil, EPA Should, At a Minimum,
Require the Stryker and Graham Units to Switch to Ultra-Low-Sulfur Diesel.

EPA requests comment on all aspects of its proposed BART determinations for gas-fired
units which occasionally burn oil, 82 Fed. Reg. at 945, which are Graham 2, Newman 2 and 3,
OW Sommers 1 and 2, Stryker Creek ST2, and Wilkes 1, id. at 947. The permit for each of these
units requires that any fuel oil burned contain no more than 0.7% sulfur by weight. EPA
proposes that this existing limit constitutes SO, BART for all of these units.

EPA’s analysis overlooks two key factors. First, EPA’s focus on cost-effectiveness
ignores the absolute costs, which are very small. EPA acknowledges that these units only
“occasionally burn oil,” and EIA data indicates that in 2015 none of these units burned more than
750 barrels of oil. Stamper Report at 100-01. Even if they were to burn 1000 barrels a year, the
incremental cost to switch from their current fuel oil to ultra-low sulfur oil would be no more
than $19,000, which is very little money in the utility industry. /d.

Furthermore, EPA’s analysis generally relied upon EIA and other public data for the
price of fuel oil, rather than site-specific data on fuel prices. The only site-specific cost data
EPA received is significantly lower than the price EPA used. Whereas EPA assumed that ultra-
low-sulfur fuel would cost $1.667 per gallon, 82 Fed. Reg. at 928, the Wilkes plant reported to

740 CFR. Part 51, App. Y § (IV)(D)(2).
8 82 Fed. Reg. 946 (Jan. 4, 2017).
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EPA that its August 2016 contract for ultra-low-sulfur fuel had a price of $1.423 per gallon, 7d. at
929,

Using the price reported by the Wilkes plant, the incremental cost to switch to ultra-low-
sulfur fuel for 1000 gallons is less than $9000, which is incredibly cheap in the utility industry.
The very low cost weighs in favor of requiring all seven units to switch to ultra-low-sulfur diesel.

If the price reported by Wilkes is close to the true price, the cost-effectiveness of
switching to ultra-low-sulfur diesel, $3,970 per ton, 82 Fed. Reg. at 929, is within the range of
cost-effectiveness values for final BART determinations EPA has approved or issued.
Moreover, as EPA notes, the actual compliance cost could well be zero, because these gas plants
may respond to a requirement to switch to ultra-low-sulfur diesel by simply burning gas all the
time instead of occasionally burning oil.

Finally, requiring the Stryker and Graham units to switch to ultra-low-sulfur diesel would
significantly improve visibility. Requiring this switching at Stryker would improve visibility by
more than 0.5 dv at Caney Creek, and switching to ultra-low-sulfur diesel at Graham would
improve visibility by 0.85 dv at Wichita Mountains. 82 Fed. Reg. at 934. Given the very low
cost, and the significant visibility benefits, EPA should determine that SO, BART for Graham
and Stryker requires the units to burn only ultra-low-sulfur diesel when they burn oil.

In sum, the final rule should provide that SO, BART for all of the gas-fired units which
occasionally burn oil is the use of only ultra-low-sulfur diesel when burning oil. At a minimum,
SO, BART for Stryker and Graham should require the use of only ultra-low-sulfur diesel when
burning oil.

III. EPA MUST REDO ITS ANALYSIS OF PM BART BY CONDUCTING SOURCE-
SPECIFIC ANALYSES.

EPA should finalize its proposed disapproval of Texas’s PM BART determinations,
which assumed that SO, and NOx emissions contributing to PM formation would be regulated
under CSAPR, see 82 Fed. Reg. at 935. Following the D.C. Circuit’s remand of CSAPR, SO,
emissions from TX sources are no longer limited by CSAPR. The assumption underlying
Texas’s PM BART determinations—that CSAPR would limit emissions of PM precursors from
Texas sources—is now inaccurate; therefore, EPA must disapprove the State’s PM BART
determinations.

In conjunction with proposing to disapprove the State’s PM BART determinations, EPA
proposes a PM BART limit for the coal units equal to the Mercury and Air Toxics (“MATS”)
limit of 0.030 Ib/MMBtu and work practice standards. 82 Fed. Reg. at 947. EPA’s proposed PM
BART determinations for coal units are unlawful, for four reasons.

First, EPA notes that Maximum Achievable Control Technology (“MACT”) standards,
such as the standards in the MATS Rule, are calculated based on the average of the emissions
rates of the best-performing 12% of plants. 82 Fed. Reg. at 936. But the Clean Air Act
prescribes different legal standards for BART and MACT. BART must be determined based on
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a consideration of five factors for each source, 42 U.S.C. § 7491(g)(2), whereas MACT
standards are based on the average rate achieved by the top 12% of plants in a category. 43
U.S.C. § 7412(d)(3). Had Congress wanted states and EPA to make BART determinations using
the methodology for calculating MACT standards, Congress would have said so expressly.
Instead, Congress included a separate definition for BART, and EPA lacks authority to rewrite
the statute to conflate the MACT standard with the completely different BART standard. The
fact that the BART Guidelines purport to authorize this unlawful approach is irrelevant; to the
extent that the BART Guidelines purport to authorize EPA to do what the statute forbids, the
BART Guidelines must yield to the statute.

Second, EPA failed to conduct a source-by-source evaluation for PM BART. EPA
instead relied on a “streamlined” approach, which EPA asserts is authorized by the BART
Guidelines, 82 Fed. Reg. at 935. But EPA’s regulations provide that for BART, “[t]he emission
limitation must be established, on a case-by-case basis . .. .7 40 CFR. § 51.301 (emphasis
added). To the extent that there is a conflict between the Guidelines and the regulations, the
regulations take precedence.

Third, as a result of EPA’s failure to conduct a source-specific analysis, EPA did not
gather any data on the control efficiency of existing PM controls in use at each unit and the PM
emissions from such units. See, e.g., 82 Fed. Reg. at 936 (“We do not have any information on
the control level efficiency of any of the ESPs for the units in question.”). The complete absence
of PM emissions data from EPA’s BART analysis invalidates the proposed PM BART
determinations, for it is impossible for EPA to evaluate the best emission limit for each unit
without knowing anything about the current emissions rate at each unit.

Fourth, EPA failed to consider improvements to existing controls in use at each unit, as
EPA did in its analysis of SO, BART for the same units. In its analysis of SO, BART, EPA
noted that several units currently operate scrubbers, the most effective control technology for
reducing SO, emissions. EPA then obtained data on the performance of the existing scrubbers,
which ultimately led EPA to conclude that the scrubbers could be operated to remove far more
SO, than they currently remove. 82 Fed. Reg. at 918, 924,

The agency’s analysis of PM BART arbitrarily deviates from the approach EPA took to
SO, BART, because EPA assumed—with no supporting evidence—that PM controls installed at
the BART-subject EGUs reflect the maximum removal efficiency that is typically capable with
such controls. EPA stated that “[w]e consider a baghouse, widely reported to be capable of
99.9% control of PM, to be the maximum level control for PM and so the units equipped with a
baghouse will not be further analyzed for PM BART.” 82 Fed. Reg. at 935. EPA’s decision not
to gather any data on actual PM emissions from units with a baghouse, simply because a
baghouse is the most effective PM control, is fundamentally inconsistent with EPA’s BART
analysis for SO, emissions.

Furthermore, EPA’s decision not to analyze PM BART for units with a baghouse cannot
be reconciled with the huge quantities of PM emitted by the units, and the even larger quantities
of PM the units are authorized to emit by their permits. For example, EPA notes that Big Brown
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1 and 2 and Monticello 1 and 2 have baghouses. 82 Fed. Reg. at 935. As EPA is well aware, a
unit can have a baghouse but not operate the baghouse, especially during startup and shutdown
periods. This is particularly true for the units that do not have full-size baghouses capable of
treating 100% of the flue gas, such as at Big Brown Units 1 and 2, Monticello Units 1 and 2, and
likely also at Welsh Unit 1. See Stamper Report, Section II.A. The applicable air permits
purport to authorize each Big Brown unit to emit 4,788 1bs/hr of PM during startup and
shutdown and each Monticello unit to emit 2,415.7 Ibs/hr during startup and shutdown.®
Moreover, the permits purport to authorize startup periods as long as 24 hours.” In sum, while
Big Brown and Monticello may have baghouses, the most effective PM control technology, both
plants do not operate their baghouses for a significant period of the time.

Based on recent BART and BACT determinations, units operating a baghouse or an ESP
can meet a PM emission limit much lower than the 0.03 Ib/MMBtu limit which EPA proposes
for PM BART. EPA issued a PM BART determination for the Four Corners power plant of
0.012 1b/MMBtu for Units 1-3 and 0.015 Ib/MMBtu for Units 4 and 5. See 75 Fed. Reg. 64,221
(Oct. 19, 2010). EPA approved South Dakota’s determination that PM BART for Big Stone
power plant is a limit of 0.012 1b/MMBtu, applicable at all times including startup, shutdown,
and malfunction. 76 Fed. Reg. 76,646, 76,659 (Dec. 8, 2011); 77 Fed. Reg. 24845. EPA
recently approved PM BART limits of 0.015 1b/MMBtu for several units in Utah that had
installed baghouses in recent years, claiming that a 0.015 Ib/MMBtu limit “represents what can
be continuously achieved with a properly operated baghouse on these units.” 81 Fed. Reg.
43,894, 43,920 (July 5, 2016) (emphasis added). In addition, recent PSD permits for Plant
Washington, Longleaf, and Desert Rock have contained PM limits of 0.010 Ib/MMBtu based on
the operation of a fabric filter baghouse. See Stamper Report, Exs. 85-87.

For all these reasons, EPA should not finalize its proposed PM BART determinations
because the proposed limits do not reflect a proper unit-specific BART analysis. Instead, EPA
should conduct a new, five-factor BART analysis for each source of PM emissions. EPA must
base these analyses on actual PM emissions from an appropriate baseline period, rather than on
“streamlined” assumptions about what control technologies are capable of achieving, and fully
evaluate whether additional or upgraded PM controls are warranted.

IvV. RELIABILITY

A EPA May Not Weaken the Proposed Emission Limits Based on Vague,

% Letter from M. Wilson, Office of Air, Texas Commission on Environmental Quality to K.
Mireles, Luminant Generation Co., LLC, Permit No. 56445 (Dec. 16, 2011) (“Big Brown
Permit”) (attached) at LUM-BB-2909 (setting Maximum Allowable Emission Rates for PM at
4,788 1bs/hr each for Unit 1 and for Unit 2 during startup/shutdown); Letter from M. Wilson,
Office of Air, Texas Commission on Environmental Quality to K. Mireles, Luminant Generation
Co., LLC, Permit No. 2401 (“Monticello Permit”) (attached) at pdf pages 13-14 (setting
Maximum Allowable Emission Rates for PM at 2,415.7 lbs/hr each for Units 1, and 2 during
startup/shutdown) .

* Big Brown Permit at LUM-BB-2900; Monticello Permit at 2.
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Unsupported Claims About Reliability Impacts.

Although we believe EPA has options for addressing practical concerns about grid
reliability as described in Section IV.B below, we do not believe that grid reliability must be
considered in a BART determination as a legal matter. Vague and undocumented concerns
about reliability cannot justify weakening or delaying the implementation of emission limits.
EPA should require specific, documented, and enforceable plans to retire a unit by a date certain
if the agency is to consider broader grid impacts in its five-factor analysis.”

In a procedural order considering a motion to stay the Oklahoma and Texas Reasonable
Progress Rule, a Fifth Circuit panel took “the energy and nonair quality environmental impacts
of compliance” factor of the BART determination, 42 U.S.C. § 7491(g)(2), to encompass grid
reliability impacts. 7exas v. FPA, 829 F.3d at 431. This was an entirely novel application of the
statutory language, which we disagree with, for the reasons explained in our briefs filed in
opposition to the stay motion.

Even if EPA were to consider potential retirements and grid reliability under this factor,
however, the statute requires BART be determined on a source by source basis, requiring
consideration of “any existing pollution control technology in use af the source” and “the
remaining useful life of the source.” 42 U.S.C. § 7491(g)(2). Had Congress intended BART to
be determined for a category of sources, or for an industry as a whole, Congress would have used
the phrase “in use for that category of sources” or “in use in the industry.” EPA’s regulations
reflect this interpretation of the statute, 40 C.F.R. § 51.301, as does EPA’s practice, which has
been to analyze all BART factors for each visibility impairing pollutant on a source-by-source
basis.

Thus, EPA would need information about a specific unit’s plan to retire to comply with
the rule in lieu of installing or upgrading scrubbers, as well as confirmation and evidence that the
retirement is due fo the rule, to analyze the reliability “impacts of compliance” at the unit. While
we do not believe this analysis is legally required under any of the five BART factors, if EPA
disagrees, then it must still address the “source-specific” nature of the inquiry into each factor.
Unless a source provides detailed information substantiating claims that a particular unit or units
would retire rather than install controls required as BART, that the decision to retire would not
be made were it not for the BART compliance deadline, and that such a decision would directly
impact grid reliability, EPA will be unable to account for grid reliability concerns in a source-
specific BART determination. Moreover, the mere fact of retirements does not raise a reliability
issue, as explained in Section IV.B below. Instead, ERCOT has formalized procedures that EPA
may rely upon to be alerted of reliability problems resulting from retirements.

EPA has considerable expertise and knowledge in assessing whether compliance costs
will cause a unit to shut down as well as the impact of compliance costs on electricity prices. In
the course of national rulemakings, EPA routinely considers the likelihood that power plants will
respond to EPA regulations by retiring or repowering with a different fuel. EPA often uses the
Integrated Planning Model (“IPM”) to forecast the effect of compliance costs on the viability of
power plants and the price of electricity. For example, in the Clean Power Plan, the Coal
Combustion Residuals Rule, and the Effluent Limitations Guidelines, EPA conducted extensive
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IPM modeling of the impact of compliance costs on unit shutdowns and the price of electricity.
EPA employs numerous economists and other specialists whose job is to prepare a Regulatory
Impact Analysis studying the economic effects of regulations.”’ Careful and documented
analyses that take into account the source-specific economics of each unit are the minimum
required for analyzing the likelihood of retirements resulting from the rule.

B. PA Should Include An Accurate And Complete Factual Record On
Reliability In The Final Rule.

Although we agree with EPA’s position that the statute does not require a reliability
analysis as part of the BART determination, especially where there have been only vague and
speculative claims about plant retirements, we recognize that as a practical matter, stakeholders
may be concerned about the impact of this rule on the Texas grid. We are also mindful that the
court reviewing a motion to stay the Oklahoma and Texas Reasonable Progress Rule found a
likelihood of error where the court perceived EPA had “summarily dismissed concerns about
grid reliability in Texas.” Texas v. EPA, 829 F.3d 405, 431-32 (5th Cir. 2016).”* To give the
public and courts comfort on this issue, we urge EPA to incorporate into the record the following
evidence that: (a) coal retirements can be expected with or without the finalization of BART
limits and (b) coal retirements are fully compatible with a robust and reliable electric grid in
Texas.

C. Texas’s Electric Grid is in Already in Transition from Coal to Clean Energy,
Independent of any Emissions Limits Imposed by BART.

1. Overview of Coal’s Decline in Texas.

To understand the potential impacts of this rule on grid reliability in Texas, it is necessary
to understand the overarching trends of energy resources in Texas and the true causes of those
trends. The economic pressures on coal-fired power plants in Texas are enormous with or
without the BART rule, and many experts, including the grid operator (ERCOT), are expecting
and planning for coal retirements. In contrast, there is no independent study to date that
considers the causal link between SO; limits and coal retirements in any depth and finds that
finalization of the BART rule will trigger a retirement decision by any unit in Texas. In fact,
expert studies show the opposite. As such, it would be arbitrary to attribute expected coal

?1 See EPA, Regulatory Impact Analysis (RIA) for EPA’s 2015 Coal Combustion Residuals
(CCR) Final Rule (2014), Docket ID No. EPA-HQ-RCRA-2009-0640-12034; EPA, Regulatory
Impact Analysis for the Effluent Limitations Guidelines and Standards for the Steam Electric
Power Generating Point Source Category (2015), Docket ID No. EPA-HQ-OW-2009-0819-
5849; EPA, Regulatory Impact Analysis for the Clean Power Plan Final Rule (2015), Docket ID
No. EPA-HQ-OAR-2013-0602-37105.

°2 While acknowledging this finding, we strongly disagree with it, given the careful
consideration of reliability issues conducted by EPA (with the help of a consultant) and placed in
the administrative record.
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retirements to the proposed BART emission limits and use that rationale to weaken or withdraw
the rule.

The Texas grid is rapidly evolving from a coal-centric system to one that is more flexible
and clean. Under ERCOT’s competitive market structure, lowest-price generation and resources
are dispatched on the grid first. Currently, those are energy efficiency, demand response, wind,
natural gas, and increasingly solar. As a result, coal’s share of the total energy generated in
ERCOT has already declined from 37.2 percent in 2013 to 28.1 percent in 2015, and this is
rapidly being replaced with clean energy, as well as gas.” Texas already produces more wind
power than any other state. Installed wind capacity in ERCOT increased from 1,854 megawatts
(MW) to 16,631 MW between 2005 and 2016.* Additional new wind projects totaling more
than 11,500 megawatts have agreements signed to be online by 2019, Texas ranks ninth
nationally in cumulative installed solar capacity with 1,215 MW. > In its 2016 Long-Term
System Assessment, ERCOT found that approximately 20,000 MW of new solar capacity would
be added by 2031 under a “current trends” scenario.”®

At a March 2017 conference on the Texas grid, several experts predicted coal would
continue its decline due to the inability of Texas’s aging coal plants to compete economically
with other resources, not due to environmental regulations. The experts noted their expectation
of “further economic pressure on ERCOT’s coal units, which have been struggling to compete in
the market,” and explained that beyond the economic pressures, the aging coal plants at issue in
this rule are simply reaching the end of their useful life.”” The director of the ERCOT
Independent Market Monitor, Beth Garza, pointed out much of Texas’ coal fleet was built
between 1975 and 1980. “We’re now in 2017. That would seem to be an economically rational
life span for many of these assets,” Garza said. “They’re going to run until something big breaks,
and it just won’t get fixed.””®

In preparing ERCOT’s 2015 State of the Market Report, the most recent available,
Potomac Economics similarly found that many coal-fired generators were likely not profitable.”

% The ERCOT Region: Where Are We Headed? Warren Lasher Director, System Planning (Oct.
22,2016) (attached).
9% 14
% Solar Energy Industries Association, Top 10 Solar States, http://www.seia.org/research-
resources/top-10-solar-states (attached).
* ERCOT 2016 Long-Term System Assessment,
http://www .ercot.com/content/wcm/lists/89476/2016_Long Term System Assessment for the
ERCOT _Region.pdf (attached).
7 RTO Insider, Overheard at the Infocast ERCOT Market Summit 2017 (Mar. 13, 2017),
glgttps://www.rtoinsider. com/infocast-ercot-market-summit-2017/ (attached).

1d.
% Potomac Economics, 2015 State of the Market Report for the ERCOT Wholesale Electricity
Markets (June 2016),
http://www .puc.texas.gov/industry/electric/reports/ERCOT annual reports/2015annualreport.pd
f (attached).
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As explained by yet another expert on energy economics, factors placing many coal units,
under substantial economic and financial stress include:

e The collapse of natural gas prices and a subsequent decline in the cost of generating
power at natural gas-fired power plants;

e Increased competition from renewable wind and solar resources, as the total MW of
installed wind and solar capacity have soared in recent years due to steep declines in the
installation prices for wind and solar photovoltaic (“PV”) resources;

e Precipitous declines in energy market prices in the deregulated wholesale markets where
many existing coal plants are located; and

e Rising coal plant operating and maintenance costs, decreased value in coal assets, and
unfortunate business decisions made by the utility companies themselves.'”

All of these circumstances, well document by numerous experts, ERCOT’s independent market
monitor, the grid operator itself, have combined to undermine the viability of continued
operation of the existing coal-fired plants affected by the rule and — crucially — are independent
of EPA’s Texas BART Proposal.

2. Experts and Generators Themselves Predict the Units Affected by Texas
BART Proposal Will Retire Due to Continued Low Electric Prices in the
ERCOT Market, Not BART Limits.

Experts at ERCOT and throughout the energy economics field agree that the Texas
energy grid is already shifting away from coal and that trend will continue with or without EPA’s
proposed BART limits. These experts have noted that the Luminant plants and others impacted
by this proposed rule are ripe for retirement due to market conditions. In April 2016, Moody’s
Investor Services found that Monticello, Big Brown, Parish, Coleto Creek, Fayette, and JT
Deely, are all expected to have negative free cash flows independent of the rule."”" Moody’s
found that Martin Lake, while expected to have small positive cash flows, is also “at risk.”'%?

In September 2016, the Institute for Energy Economics and Financial Analysis
(“IEEFA”) released a report entitled, 7he Beginning of the End: Fundamental Changes in
Energy Markets are Undermining the Financial Viability of Coal-Fired Power Plants in Texas.

% Decls. in Support of Sierra Club and NPCA’s Response in Opposition to Motions to Stay,
Decl. of David Schlissel, 7exas v. EPA, No. 16-60118, at DEC 52-79 (5th Cir. Apr. 7, 2016)
(detailing each factor) (ECF Doc. 00513457087) (attached); see also Institute for Energy
Economics and Financial Analysis, The Beginning of the End: Fundamental Changes in Lnergy
Markets are Undermining the Financial Viability of Coal-Fired Power Plants in Texas,
http://ieefa.org/wp-content/uploads/2016/09/The-Beginning-of-the-End _September-2016.pdf
[hereinafter, “IEEFA Report”] (attached).
11 Andrew Engblom, SNL FINANCIAL, Mood)y's says coal retirements the 'x-factor' as
il‘génewables pressure ERCOT prices (Mar. 28, 2016) (attached, with permission from SNL).

1d.
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1 The report uses economic modeling to predict profitability of seven Texas coal-fired power

plants, finding that:

e “Continued operation of Luminant’s Monticello plant will be extremely unprofitable,
whether or not the plant is required to install new scrubbers or to retrofit the existing
scrubber on Unit 3;”

e “Like Monticello, continued operation of Luminant’s Big Brown plant will be
extremely unprofitable, whether or not the plant is required to install new scrubbers;”

e “Luminant’s Martin Lake plant would produce very minimal positive pre-tax earnings
during the years 2017-2024 under our base-case assumptions for generation and
energy market prices even if it does not have to retrofit its existing scrubbers;”

e “Continued operation of Dynegy’s Coleto Creek plant will be unprofitable whether or
not the owner has to install a new scrubber.”'%*

In a follow-up article, IEEFA noted that these plants are already “shadows of their former
selves” in that they have decreased their operations drastically in the last 5-10 years.'"

The Brattle Group came to a similar conclusion, finding that “Due to Texas’s abundant
low cost natural gas and increasing renewable penetration, coal-fired power plants are under
economic strain that may be too great to overcome, even without new federal environmental
regulations.”'’®

The owners of the plants themselves have presented the same dire analyses to their
investors and the public. The owner most impacted by this rule is Luminant, with 8 units
needing upgrades or retrofits to meet the required emission limits. Luminant has been careful to
explain that the poor economic condition of its plants results from low wholesale power prices,
not environmental regulations. For instance, in February 2016, when it announced the closure of
three coal mines serving the Monticello plant, Luminant’s spokeperson stated, “The decision to
close the mines was made based on the current business climate and not as a response to current
or pending environmental regulations.”'”” This was Luminant’s view despite the fact that
Monticello would have needed to install two scrubbers and retrofit a third to meet the limits in
the Oklahoma and Texas Reasonable Progress Rule issued in December 2015, just as it would
need to do under the Texas BART Proposal.

13 IEEFA Report.

% 1d. at 31-33

1% David Schlissel, /EEFA Data Byte: For Key Coal-Fired Plants in Texas, the Baseload Party

Is Over (Oct. 5, 2016), http://ieefa.org/ieefa-data-byte-key-coal-fired-plants-texas-baseload-
arty/ (attached).

% The Brattle Group, Reliability Risks Due to Coal Retirement at ERCOT (Dec. 7, 2016)
(attached). EPA’s consultants agree. See Exs. in Support of EPA’s Opp. to Mots. for Stay,
Decls. of Jeremy Fisher (Ex. C) and Robert Fagan (Ex. D), 7exas v. EPA, No. 16-60118 (Apr. 7,
2016) (ECF Doc. 00513457037) (attached).

Y7 Luminant Closing Mines, Laying off 80, LONGVIEW NEWS JOURNAL, Feb. 29, 2017 (attached).
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As reported in March 2017 by investor research firm UBS, Luminant’s parent company
Vistra also has warned its investors of the potential that Big Brown, Martin Lake, and Monticello
could retire, citing market forces, not environmental regulations. “VSTE management recently
highlighted its own ongoing operational performance review, to be completed in mid-2017 and
specifically called out Luminant’s legacy coal plants Big Brown, Martin Lake, and Monticello as
being potentially ‘not able to survive’ in the current market environment.”'”® Similarly, UBS
explained to its clients “We look for further pressure on fossil economics driven by capex
reinvestment rather than environmental updates, specifically noting VSTE [Luminant parent
company, Vistra,] three seasonal coal plants (5.2GWs) [Big Brown, Martin Lake, and
Monticello] generate negative FCF [Free Cash Flow]according to [management].”lo9 In a recent
presentation to its investors, Luminant did not even name its aging coal units in discussing its
assets, instead lumping them into the category of “seasonal coal.”'"

Indeed, Luminant began seasonally mothballing a number of its coal units due to
economic concerns long before SO, limits were proposed by EPA pursuant to the Regional Haze
program.’'’ For example, in 2012, Luminant determined that two of the three units at its
Monticello coal-fired EGU and one of the two units at its Martin Lake EGU could no longer
compete in the marketplace as year-round generators and requested that they be seasonally idled
starting in October of each year.''? This action was taken due to low wholesale electricity prices,
according to the company.'” As a Luminant spokesperson explained with respect to Monticello,

1% UBS Global Research, US Electric Utilities & IPPs Keeping Tabs on Texas Power & Beyond
(Apr. 3,2017).

1"UBS Global Research, US Electric Utilities & IPPs Explaining the Next Retirements Cycle
(Mar. 16, 2017).

"9 Vistra Energy, Lender Presentation (Dec. 6, 2016) (attached).

"I Notices of Suspensions of Operations, http://lists.ercot.com/scripts/wa-
ERCOT.exe?A2=NOTICE_CONTRACTS;570e3{f91.1507 (attached);
http://lists.ercot.com/scripts/wa-

ERCOT.exe?A3=ind1312&L=NOTICE _CONTRACTS&E=quoted-printable&P=5282&B=--
000 3E87B359A497CF43BB3CB18506AECF8CD072BBCPWO0013ercotcom & T=text%2Fht
ml;%20charset=us-ascii&XSS=3&header=1 (attached);
http://lists.ercot.com/scripts/wa-ercot.exe? A2=NOTICE OPERATIONS;91d721d.1210
(attached).

"2 Energy Futures Holding Corporation SEC Form 10-K for the Fiscal Year Ended December
31, 2014, at 42, https://www.sec.gov/Archives/edgar/data/1023291/000102329116000017/eth-
12312015x10k.htm (attached); Energy Futures Holding Corporation SEC Form 10-K for the
Fiscal Year Ended December 31, 2015,
https://www.sec.gov/Archives/edgar/data/1023291/000102329115000003/eth-

12312014x10k htm (attached).

DE
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“[wlith power prices very low, those two units are not economical to run during these low
114
demand seasons.”

Also demonstrating the struggles faced by these plants prior to any SO, limits being
implemented, in 2015, Energy Futures Holdings took an impairment of $2.541 billion for its Big
Brown, Martin Lake, Monticello, Sandow 4 and Sandow 5 lignite coal plants and related mining
facilities. According to the company, this write off was the “result of impairment factors related
to the continued decline in forecasted wholesale electricity prices in ERCOT.”'"> Thus, this
decline in value was completely independent of Regional Haze obligations. It followed Energy
Futures Holdings’ 2014 write off of $4.640 billion of the value of the Martin Lake, Monticello
and Sandow 5 and related mining facilities.''® NRG Energy also has recently recorded
substantial impairments in the value of its W.A. Parish coal plant.'"” Coleto Creek’s new owner,
Dynegy, is widely expected to retire the plant due to its low value, though no plans have yet been
announced.'®

In summary, it would be arbitrary and capricious to peg upcoming coal plant retirements
to the finalization of the Texas BART Proposal when numerous experts have concluded that the
plants are at risk of retirement with or without the rule due to wholesale electricity prices and the
companies’ own business decisions. There is no evidence whatsoever that Texas BART
Proposal would be the “nail in the coffin” or otherwise spell demise for any of these plants.'"

"4 Terrence Henry, State Impact Texas, Why the Texas Grid May Need a Coal Plant to Keep

Running This Winter (Oct. 21, 2012), https://stateimpact.npr.org/texas/2012/10/01/why-the-
texas-grid-may-need-a-coal-plant-to-keep-running-this-winter/ (attached).

15 Energy Future Holdings Corporation SEC Form 10-K filing for the Fiscal Year Ended
December 31, 2015, at 103.

116 74

""NRG Energy, Inc., Form 10-K for the Fiscal Year Ending December 31, 2015, at 107,
https://www.sec.gov/Archives/edgar/data/1013871/000101387116000022/a201510-k htm
(attached).

13 Jordan Blum, HOUSTON CHRONICLE, Texas move makes Dynegy a major national player
(Apr. 22, 2016), http://www.houstonchronicle.com/business/energy/article/Texas-move-makes-
Dynegy-a-major-national-player-7305048.php (attached), Dynegy reports losses as it shuts down
coal-fired power plants, FUEL FIX (Feb. 23, 2017) (attached); Andrew Engblom, SNL
FINANCIAL, Moody's says coal retirements the x-factor' as renewables pressure ERCOT
prices (Mar. 28, 2016) (attached, with permission from SNL).

"% While some of the generators impacted by this rule threatened retirement of their units when
faced with the same emission limits in the Oklahoma and Texas Reasonable Progress Rule, these
threats were, self-serving, vague, and uncertain. The generators provided no evidence that they
would continue operating these units were it not for the need to meet emission limits. Such
threats in the past have proven untrue. When the CSAPR was finalized, Luminant threatened to
close several of its lignite mines if the rule was not put on hold. Although Luminant and its
allies successfully delayed implementation of the rule for several years, the company proceeded
to close the mines anyway.
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3. The Special Case of Plants Regulated by the PUC, Which Can Profit off
of Scrubber Installations.

Because their rates are regulated by the Public Utility Commission of Texas, and not
subject to competition with the ERCOT market, the Harrington and Welsh plants are not subject
to the same economic pressures as deregulated plants like the Luminant fleet, Coleto Creek, and
Parish. However, EPA again would be wrong to attribute potential retirements of these plants to
the Texas BART Proposal. Regulated plants like Harrington and Welsh are able to recover the
cost of installing scrubbers from ratepayers if they can show that doing so is reasonable and
prudent — i.e., that it would be the least cost option versus obtaining energy supply from other
sources. In fact, plant owners may see profit from adding scrubbers through a Public Utility
Commission-authorized Return on Equity for capital investments in the plant.'® Accordingly,
there is no basis for assuming that the need to make pollution control investments would drive
retirement decisions for Welsh or Harrington.

As Harrington’s parent company, Xcel told the Securities and Exchange Commission last
year, “In January 2016, the EPA adopted a final rule establishing a FIP for the state of Texas . . .
As part of this final rule, the EPA imposed SO2 emission limitations that reflect the installation
of dry scrubbers on Tolk Units 1 and 2, with compliance required by February 2021. Investment
costs associated with dry scrubbers could be approximately $600 million. SPS plans to appeal
the EPA’s decision. SPS believes these costs would be recoverable through regulatory
mechanisms if required, and therefore does not expect a material impact on results of operations,
financial position or cash flows.”"*' Harrington’s situation is identical to Tolk in terms of cost
recovery from the PUC: like the Tolk plant, costs for upgrading Harrington can also be recovered
“through regulatory mechanisms.”

Again, there is no evidence that this rule is going to cause the subject plants to retire.
To the contrary, many of the plants will face retirement decisions with or without the rule. As
explained below, the Texas grid operator is positioned to accommodate coal retirements both in
terms of total energy resources on the grid, and localized concerns about transmission line
stability.

D. Even if Certain Plants Retire, Texas Will Meet its Energy Needs.

ERCOT has expressed confidence that the amount of power available to the grid (total
“capacity”) will be comfortably above electricity demand well into the future. In its most recent
Capacity, Demand and Reserves report, ERCOT predicted that the “reserve margin” (the
difference between the grid’s total resources and the total demand for electricity) would remain

120 James Tong & Jon Wellinghoff, 4 Basic Primer on Capital Investment Financing for

Regulated Investor Owned Utilities (Mar. 25, 2015), http://www.utilitydive.com/news/a-basic-
le}'mer-on-capital-investment-ﬁnancing-for-regul ated-investor-owned/379165/ (attached).

Xcel Energy Inc., Form 10-K for the Fiscal Year Ended Dec. 31, 2015,
https://www.sec.gov/Archives/edgar/data/72903/000007290316000123/xcel 1231201510-k htm
(attached).
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between 16.9% and 20.2% between now and 2021.'** ERCOT’s target reserve margin is
13.75%. Total summer capacity — the time of year when it is the hardest to meet electricity
demand as air conditioners are running full blast each afternoon — is also comfortably above the
expected demand.'®

As noted above, ERCOT is anticipating substantial new gas, wind, and solar capacity to
come on line. As a result of these many additions and abundant resource potential, ERCOT will
have ample capacity to accommodate coal-plant retirements, if any. The total resource needs of
the grid will also be moderated as ERCOT improves its demand-response and ancillary service
programs to diminish peak energy requirements.'**

As explained in the IEEFA report referenced above, ERCOT’s 2016 LTSA Update
suggests that even with a minimum projected 6,278 MW of coal retirements (representing Big
Brown, Monticello, Martin Lake, and Coleto Creek), system reserve margins (i.e., the cushion
between available capacity and expected demand for electricity) will generally remain above the
targeted 13.75 percent level through at least through 2026, if not 2031.'* While ERCOT found
“small” shortfalls in some scenarios, these results are conservative because the LTSA modeling
does not reflect the addition of any new gas-fired capacity after 2016 and only includes new
wind capacity in three of the eight scenarios examined. These assumptions are not reasonable.
Developers have proposed more than 30 new gas plants in Texas, making up about a
quarter of new gas capacity planned in for the whole US.'® In addition, wind capital costs
are expected to continue to decline in coming years and because Congress’s extension of the
wind production tax credit through 2019 is likely to accelerate the development of new wind
projects over the next several years. New wind projects totaling approximately 10,000 MW
are planned between now and 2020.'*” Thus, IEEFA correctly concludes, “we believe that

12ERCOT, Report on the Capacity, Demand and Reserves (CDR) in the ERCOT Region, 2017-
2026, at 9 (Dec. 15, 2016),
http://www.ercot.com/content/wem/lists/96607/CapacityDemandandReserveReport-
Dec2016.pdf (attached).

123 7
12 ERCOT State of the Grid Report (2015), at 21,
http://ercot.com/content/news/presentations/2016/2015 _StateoftheGridReport.pdf.

12 In its 2016 LTSA, ERCOT assumed that these units would retire in a/l scenarios and does not
present information that would demonstrate that the retirement would be attributable to
environmental mandates, as opposed to other factors. ERCOT, 20/6 Long-1erm System
Assessment for the LRCOT Region,
http://www .ercot.com/content/wcm/lists/89476/2016_Long Term System Assessment for the
ERCOT_Region.pdf (attached).

126 SIERRA CLUB, The Gas Rush: Locking American into Another Fossil Fuel for Decades,
http://content sierraclub.org/natural gas/sites/content.sierraclub.org. naturalgas/files/1466-Gas-
Rush-Report 04 web.pdf (attached). See also Sierra Club, Planned Gas Plants,
http://content sierraclub.org/naturalgas/gas-rush; ERCOT, GIS Report April 2017, at IA Table
http://www.ercot.com/gridinfo/resource (attached in part).
2TERCOT, GIS Report February 2017, http://www.ercot.com/gridinfo/resource (attached in

part).
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future ERCOT system reserve margins are likely to be higher, perhaps substantially higher, than
the Update suggests.”'*® And again, in any event, there would no basis for directly attributing
coal retirements to this proposed rule in any of ERCOT’s LTSA scenarios.

The nationwide reliability monitor, NERC, reiterated that even with significant unit
retirements, and assuming no replacement capacity in most scenarios, ERCOT would maintain a
reserve margin of over 11% through 2031. While that highly conservative — indeed, unrealistic —
is below ERCOT’s target reserve margin, even in that case, there is no indication that a slightly
lower reserve margin would actually result in a loss of grid reliability of the type raised by
opponents of the proposal.'*’

The Brattle Group reviewed the reliability risks associated with likely coal plant
retirements in Texas, including both resource adequacy and localized reliability issues, and
“conclude[d] that coal plant retirements are unlikely to impact ERCOT’s reliability. . . [T]here
are safeguards in place to ensure that reliability issues that may arise can be addressed by
ERCOT and the state.”"*"

E. Localized Reliability Issues Such as Transmission Line Overloading or
Instability Are Unlikely and Can Be Addressed Through ERCOT’s Standard
Procedures.

Resource adequacy -- making sure that the total capacity available to the grid is sufficient
to serve total electric demand -- is only one element of grid reliability. ERCOT is also
responsible for planning for adequate local transmission resources such that the grid remains
operationally balanced and that transmission lines can handle demand according to dynamic
power flow conditions. ERCOT has a number of planning processes to maintain this type of grid
reliability. For example, ERCOT conducts annual Long-Term System Assessments, which
specifically consider the possibility of significant retirements and related transmission needs. As
a result of such planning, new transmission lines built in 2016 and 2017 will total nearly 1,000
miles, %I}d approximately 1900 miles will be rebuilt, upgraded, or reconductored in that time
frame. ™

ERCOT also conducts transmission studies in response to individual retirement
notifications. For example, in response to notifications from Luminant indicating that certain
units covered by the Rule (Martin Lake units 1, 2, and 3 and Monticello units 1 & 2) would be
operating only seasonally, ERCOT reviewed whether these plants should be eligible for

128 IEFFA Report at 35.

12 North American Electric Reliability Corporation (“NERC”), 2016 Long-Term Reliability
Assessment (Dec. 2016),
http://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/2016%20Long-
Term%20Reliability%620Assessment.pdf (attached).

1 The Brattle Group, Reliability Risks Due to Coal Retirement at ERCOT, at Executive
Summary (Dec. 7, 2016) (attached).

BUERCOT, Transmission Project and Information Tracking (“ImprovementCostSummary”
Tab), http://www.ercot.com/gridinfo/planning (Feb. 2017).
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“reliability must-run status” and found that there would be no reliability problems resulting from
seasonal mothballing of these plants.'**

In the event that ERCOT does determine that a reliability problem would be triggered, it
has authority to 1ssue a temporary reliability-must-run (“RMR”) contract to keep the resource on
line during peak hours as needed. ERCOT can issue an RMR contract only after a following a
defined set of strict procedures set forth in its protocols and PUC rules and cannot extend the
contract without evaluating alternatives to continuing to run the plants. Such contracts are very
rare and are unpopular as they force others to bear the cost of maintaining a relatively expensive
plant online. New protocols recently enacted ensure the RMR procedures are even more
stringent to avoid unnecessary contracts.”> Thus far, even with a rapidly changing grid, ERCOT
has not had to issue RMR contracts for significant timeframes but instead has been able to
balance the grid with other fixes.

ERCOT has not specifically studied the reliability impacts of Texas BART Proposal. As
noted above, 1t has never publicly presented an economic analysis that studies which, if any,
plants would choose to retire in lieu of scrubber upgrades or retrofits. However, in studying
retirement scenarios, ERCOT has consistently stated that the grid operator’s concern is with
near-term, unplanned retirements without more than the minimum advance notice or any
flexibility on the date of those retirements.'**

In evaluating potential future transmission needs in its December 2016 Constraints and
Needs Report, ERCOT studied a scenario in which it assumes that a// the atfected Luminant
units (Monticello, Big Brown, and Martin Lake) and Coleto Creek — nine total units at four
plants totaling approximately 6GW capacity — all retire by 2022 without providing more than the
minimum notice required.””> Further narrowing the scenario, only “moderate” new resources are

132 Gee supra note 107.

B33 ERCOT Nodal Protocols (May 1, 2017), http://www.ercot.com/mktrules/nprotocols/current
(attached in part).

B4 See, e.g., ERCOT, Report on Existing and Potential Electric System Constraints and Needs
(Dec. 2016), at 30-31 (passage quoted infra note 131) (attached); Mem. from Jeremy Fisher,
Synapse Energy Economics to EPA, Re: Assessing the December 2014 ERCOT Report on
Environmental Regulations, Docket ID No. EPA-R06-OAR-2014-0754-0087 at Doc. No. 131
(Sept. 8, 2015).

B35 ERCOT, Report on Existing and Potential Electric System Constraints and Needs (Dec.
2016), at 30-31 (“If the owners of these plants [#ine units at Monticello, Big Brown, Martin
Lake, and Coleto Creek] were to suspend operations, they would need to notify ERCOT at least
90 days before retiring or suspending operations of the generating unit. /f multiple retirements
occurred within a short timeframe, without early nofice, loss of this capacity could result in
localized grid reliability issues.”),

http://www .ercot.com/content/wcm/lists/89476/2016_Constraints_and Needs Report.pdf
(attached). The current minimum notice of suspension of operations is 90 days. ERCOT Nodal
Protocols, Section 3.14.1.1 (Apr. 5, 2017) (attached). The Public Utility Commission has
proposed to extend the notice period to 150 days to improve ERCOT’s “ability to avoid
uneconomic and unnecessary RMR service agreement” and is currently taking comment on the
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added “around the region” as replacement power. In that narrow set of circumstances,
ERCOT determined that those simultaneous retirements could create localized grid issues
in the Dallas Fort Worth area on peak use days.”*® If this specific scenario were to occur,
ERCOT would work to encourage appropriate transmission or other solutions, such as minor
upgrades, rebuilds, new transmission lines, or relying on other types of grid services that can
support voltage.”*” As explained by NERC, “[t]o address transmission issues caused by specific
retiring units, ERCOT and its stakeholders would pursue necessary transmission infrastructure
upgrades or other alternatives (such as installation of voltage control devices or interruptible load
procurement) through ERCOT’s transmission planning and project review process.”'*®

Moreover, as a practical matter, it is not realistic that ERCOT would have only 90 days or
thereabouts to plan for this many retirements all occurring in the same timeframe. As the
generators made clear in seeking a stay of the Oklahoma and Texas Reasonable Progress
rule, it takes several years to plan and build a scrubber project. Xcel indicated that it would
need to prepare bid documents 4.5 years in advance of the deadline and apply for permits and
regulatory approval (a public process) 4 years in advance.'* Providing an even more attenuated
timeline, Luminant’s contractor Sargent & Lundy stated that to upgrade both Monticello and Big
Brown, construction (also public) would need to begin approximately four years prior to the
deadline.'* Accordingly, if generators have not started these public processes several years
before the compliance deadline, ERCOT and other market actors can reasonably begin to

proposal. Public Utility Commission of Texas, Project 46369, Rulemaking Relating to
Reliability Must-Run Service: Proposal for Publication of Amendment to §25.502 as Approved
at the March 30, 2017 Open Meeting (Mar. 30, 2017),

http://interchange.puc.state tx.us/WebApp/Interchange/Documents/46369 51 934723 PDF
(attached).

13¢ Sjerra Club and NPCA understand from conversations with ERCOT representatives that these
issues would occur during the hottest summer days only.

BTERCOT uses a variety of “ancillary” services— e.g., agreements with large electricity
consumers that can quickly ramp up or down their use of electricity from the grid upon request—
to complement generation-based strategies for balancing grid operations.

8 North American Electric Reliability Corporation (“NERC”), 2016 Long-Term Reliability
Assessment, at 148 (Dec. 2016),
http://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/2016%20Long-
Term%20Reliability%20Assessment.pdf (attached).

13 Appendix of Exs. in Support of Joint Motion to Stay by Luminant ef al., Decl. of David
Hudson, 7Texas v. EPA, No. 16-60118, 417 (5th Cir. Mar. 3, 2016) (ECF Doc. 00513406105)
(attached). We disagree with the timelines presented by Xcel and Luminant and have presented
evidence that many companies are able to complete scrubber projects within three years or less.
See Stamper Report. Thus, another reliability safeguard would be to set the deadline to meet
emission limits at three or four years from the effective date of the rule. This would give EPA
more flexibility to move the deadline back in the event a reliability problem is identified.

19 Appendix of Exs. in Support of Joint Motion to Stay by Luminant ef al., Decl. of Andrew J.
Carstens, Texas v. EPA, No. 16-60118, [f[15-16 (5th Cir. Mar. 3, 2016) (ECF Doc.
00513406105) (attached).
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incorporate retirement of these units into their planning, and the market will begin to
react.

ERCOT has presented no other information that retirement of BART-affected units
would lead to grid reliability issues."*’ While ERCOT is the relevant grid expert, it would be
arbitrary for EPA to rely on any ERCOT study for more than ERCOT has actually stated and
studied. ERCOT by its nature must be highly conservative in its analyses, and does not have a
crystal ball. Instead, until ERCOT understands what units will retire, what time frame the
retirements will occur, and where replacement power is coming from, the grid planners cannot
soundly judge what reliability issues may occur. ERCOT is clear that it is basing its analysis on
“assumptions” about which units would retire, and not specifically studying or making
predictions as to a causal relationship between the Texas BART Proposal, or any other rule, and
such retirements. We encourage EPA to discuss these matters with ERCOT directly to better
understand what the grid operator has and has not predicted through its studies, rather than
taking the generators’ descriptions of ERCOT studies at their word.

F. EPA May Establish a Process to Allow the Grid Operator to Issue RMR
Contracts In the Unlikely Event that Local Reliability Issues Arise as a
Result of Multiple BART Units Announcing Retirement Within a Short
Timeframe.

If EPA would like to protect against the scenario described above in which many
generators announce retirement simultaneously, without early notice, and without replacement
resources that would balance the grid, it can do so without weakening the proposed BART limits
or undermining the requirements of the Regional Haze program. We propose the following
practical solution.

Providing ERCOT with the ability to maintain the operation of a small subset of
units past the current regulatory deadline in the event of an identified reliability need at
the time of retirement announcement, at the control and request of the grid operator, and

1 In October 2015, ERCOT put forth a hypothetical scenario where plants impacted by the

Oklahoma and Texas Reasonable Progress Rule all retire between 2019 and 2021 and are not
replaced with resources in the same zones as the retiring plants. This study included a number of
units not impacted by the Texas BART Proposal, was (in ERCOT’s words) “not intended to
evaluate the viability of specific units,” failed to adequately consider replacement resources, and
did not consider what kinds of solutions might be available to address potential transmission
issues. ERCOT, Transmission Impact of the Regional Haze Environmental Regulation,
http://www .ercot.com/content/wecm/key documents_lists/76860/Transmission_Impact of the R
egional Haze Environmental Regulation Oct RPG.pdf. Therefore, it does not provide a
basis for reliability concerns about the Texas BART Proposal, and it would be arbitrary for EPA
to rely on it in this rulemaking. See also Cyrus Reed, ERCOT’s Analyses of Haze Pollution and
Clean Power Plan Safeguards More Like Academic Exercises Than Likely Outcomes (Oct. 28,
2015), http://www. sierraclub.org/texas/blog/2015/10/ercot-s-anal yses-haze-pollution-and-clean-
power-plan-safeguards-more-academic.
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subject to the constraints of the standard RMR process, would eliminate reliability
concerns.

As discussed above, while rare and used only as a last resort, ERCOT typically has the
authority to order a retiring plant to continue operating past its intended retirement date pursuant
to an RMR contract to allow time to implement transmission and other solutions to localized
reliability issues.'** However, if ERCOT ordered an RMR that extended a BART unit’s
operation past the compliance deadline where the unit had not upgraded its SO, controls, there
would be a conflict between the RMR and the plant’s BART compliance requirements. In the
final rule, EPA could commit to maintaining ERCOT’s ability to enact RMRs without a
regulatory conflict as follows.

If one or more of the BART units provides its notice of suspension to ERCOT, and
ERCOT determines that all the applicable requirements for an RMR are met, but that the RMR
contract for a unit or units would extend past the BART deadline, ERCOT would immediately
provide EPA with its RMR determination and request that EPA reevaluate the compliance
deadline to extend it to the end-date of the RMR. Upon receiving notice from ERCOT and
confirming with a generator that it intends to retire, EPA could revise its BART determination
for the plant to take into account its drastically shortened remaining useful life. EPA could
include the revised BART determination in a FIP revision that lifts the immediate BART
deadline; to justify the revised analysis, EPA would need to include an enforceable retirement
date for the unit in a revised FIP — for example, 18 months from the date of the revision, or by
the termination of the RMR contract, whichever is sooner. In effect, EPA would reassess BART
with a new remaining useful life based on the new retirement commitment for a specified unit.

Between the limits in ERCOT’s own protocols as to when it can issue an RMR the wide
range of alternatives, and general opposition from market participants to the use of RMRs, it is
highly unlikely that ERCOT would issue an RMR for more than a year or so. ERCOT’s
protocols require it to “minimize the use of RMR Units as much as practicable subject to the
other provisions of these Protocols.” In addition, no later than 90 days after the execution of an
RMR Agreement, ERCOT must report to its Board a list of feasible alternatives that may, at a
future time, be more cost-effective than the continued renewal of the existing RMR
Agreement."” If a cost-effective alternative to the service provided by the RMR Unit is

142 “RMR [Reliability Must Run] Service is the use by ERCOT, under contracts with Resource
Entities, of capacity and energy from Generation Resources that otherwise would not operate and
that are necessary to provide voltage support, stability or management of localized transmission
constraints under applicable reliability criteria, where market solutions do not exist.”” ERCOT
Protocol Section 3.14.1.

"3 Through the ERCOT System planning process, ERCOT must develop a list of potential
alternatives to the service provided by the RMR Unit. At a minimum, the list of potential
alternatives that ERCOT must consider include: building new or expanding existing transmission
facilities, installing voltage control devices, soliciting or buying by auction interruptible Load
from Retail Electric Providers (REPs), or extending the existing RMR Agreement on an annual
basis. ERCOT Protocol 3.14.1.4.
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identified, ERCOT “shall” provide a proposed timeline to “study and/or implement” the
alternative. (ERCOT Protocol 3.14.1.4)

ERCOT has issued only one RMR contract since 2011, and only 14 since it was founded
in 1970 while operating a grid with hundreds of generating units. In June 2016, ERCOT issued
an RMR contract for NRG’s Greens Bayou gas plant — which gave notice of an intended June 27,
2016 retirement date —for the term of June 1, 2016 to June 30, 2018. However, in October 2016,
ERCOT reﬁiewed its RMR determination and found that the contract was needed only until July
31,2017."

If EPA commits to working with ERCOT as described above, EPA can ensure that
reliability issues would be avoided while also ensuring that generators cannot simply use
vague and undocumented reliability concerns as an excuse for delaying or avoiding much-
needed pollution controls. Any shifting of the regulatory deadlines in a FIP revision would be
based on an enforceable retirement commitment and rigorous analysis undertaken by ERCOT in
response to a generator’s notice of suspension and in line with stringent RMR protocols.
Furthermore, as ERCOT is required to minimize use of the RMR contract, and has every
incentive — and pressure from market participants — to minimize costs, the plant would be called
upon to run only during the peak summer hours when most needed. Accordingly, we expect that
EPA’s commitment to this process would be unlikely to significantly extend the lives or air
pollution from the plants subject to BART, if it is even used at all.

V. RELIANCE ON CSAPR TO SATISFY THE NOx BART REQUIREMENTS IS
UNLAWFUL.

EPA’s proposal to rely on CSAPR as an alternative to BART for NOx, 82 Fed. Reg. at
946, 1s unlawful for four reasons. First, EPA’s proposal exempts sources from BART
requirements without complying with the statutory prerequisites for such an exemption. Second,
even if EPA could relieve sources of the obligation to install BART controls, the CSAPR-Better
—~than-BART Rule was flawed when it was issued, and is now based on outdated assumptions in
any event. Third, EPA’s attempt to update the CSAPR-Better-than-BART Rule is a qualitative
analysis, lacking the quantitative modeling in the original rule, and falls far short of
demonstrating that CSAPR still makes greater reasonable progress than BART. Fourth, it is
unlawful to use the seasonal NOx emission limits in CSAPR to satisfy BART, which requires
continuous use of pollution controls.

A. It is Unlawful to Exempt a Source from Source-Specific BART Without
Going Through the Statutory Exemption Process.

EPA’s proposal is unlawful because it exempts sources from installing BART
controls without going through the exemption process Congress prescribed. The visibility
protection provisions of the Clean Air Act include a “requirement” that certain sources “install,
and operate” BART controls. 42 U.S.C. § 7491(b)(2)(A). Congress specified the standard by

" RMR Study Update for Greens Bayou Unit 5 (Notice date Feb. 27, 2017),
http://www .ercot.com/services/comm/mkt notices/archives/1219 (attached).
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which sources could be exempted from the BART requirements, which is that the source is not
“reasonably [] anticipated to cause or contribute to a significant impairment of visibility” in any
Class T area. Id. § 7491(c)(1). Appropriate federal land managers must concur with any
proposed exemption. /d. § 7491(c)(3). EPA has not demonstrated that any of the Texas EGUs
subject to BART meet the standards for an exemption, nor has EPA obtained the concurrence of
federal land managers. Therefore, EPA must require source-specific BART for each power plant
subject to BART.

B. The 2012 Better-than-BART Rule Was Flawed When It Was Issued and Is
Now Based on Outdated Assumptions.

Even if EPA could use a BART alternative without going through the statutory
exemption process, the CSAPR-Better-than-BART Rule was is fatally flawed, and, even if it
were valid in 2012, is now woefully outdated. EPA’s regulations purport to allow the use of an
alternative program in lieu of source-specific BART only if the alternative makes “greater
reasonable progress” than would BART. 40 CF R. § 51.308(e)(2). To demonstrate greater
reasonable progress, a state or EPA must show that the alternative program does not cause
visibility to decline in any Class I area and results in an overall improvement in visibility relative
to BART at all affected Class I areas. Id. § 51.308(e)(3)(1)-(i1).

As we explained in detail in our 2012 comments, EPA compared CSAPR to BART in the
Better-than-BART Rule by using CSAPR allocations that are more stringent than now required
as well as by using presumptive BART limits that are less stringent than are actually required
under the statute. EPA, Letter from McCrystie Adams & Michael Hiatt, Earthjustice to EPA,
Docket ID No. EPA-HQ-OAR-2011-0729 at 13-16 (Feb. 28, 2012) (attached). Even under
EPA’s skewed 2012 comparison, CSAPR achieves barely more visibility improvement than
BART at Big Bend and Guadalupe Mountains. The NOx emissions allowed under CSAPR from
Texas EGUs are higher than would be allowed under BART. /d. at 17-18. This was true even
before EPA revised CSAPR to increase the emissions allocations for all Texas EGUs.

Even if, for the sake argument, it were assumed that the CSAPR-Better-than-BART Rule
were valid in 2012, it is based on assumptions for both CSAPR and BART emissions which are
now woefully outdated. The CSAPR-Better-than-BART Rule’s reliance on presumptive BART
emission limits is now outdated, given that EPA has issued or approved source-specific BART
determinations for dozens of sources since 2012. In particular, for Texas sources, EPA has
proposed SO, BART limits which are far below the presumptive BART limits EPA used in the
Better-than-BART Rule. For units other than Martin Lake, EPA proposes SO, BART limits of
0.04 to 0.06 Ibs/MMBtu, 82 Fed. Reg. at 949, which are well below the presumptive SO, BART
limit of 0.15 Ibs/MMBtu, 40 C.F R. Part 51, App. Y, Section IV.E 4; even at Martin Lake, EPA
proposes limits of 0.11 to 0.12, 82 Fed. Reg. at 949, which are still below presumptive BART for
SO..

Similarly, the CSAPR-Better-than-BART Rule is based on a version of CSAPR that no
longer exists. Accordingly, any conclusion that EPA made in the 2012 Better than BART rule

regarding whether CSAPR achieves greater reasonable progress than BART is no longer valid.
Since 2012, EPA has significantly changed the allocations and the compliance deadlines for
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CSAPR. Of particular relevance here, after 2012, EPA dramatically increased the CSAPR
allocations for every covered EGU in Texas. 77 Fed. Reg. 10,324 (Feb. 21, 2012), Final
Revisions Rule State Budgets and New Units Set-Asides TSD at 3. EPA later withdrew the
February 21, 2012 rule revision, 77 Fed. Reg. 28,785 (May 16, 2012), but issued a new rule that
included both the changes in the February 21, 2012 rule as well as additional changes to state
budgets. 77 Fed. Reg. 34,830 (June 12, 2012).

By the time EPA finalized the Better-than-BART-Rule in June 2012, EPA had changed
the state emissions budgets by tens of thousands of tons, yet EPA proceeded to finalize the
Better-than-BART Rule based solely on the emissions budgets in the original, 2011 CSAPR rule.
EPA also extended the compliance deadlines by three years, such that the phase 1 emissions
budgets take effect in 2015-2016 and the phase 2 emissions budgets take effect in 2017 and
beyond. 79 Fed. Reg. 71,663 (Dec. 3, 2014); see also 79 Fed. Reg. at 74,853.

Even more changes to CSAPR have occurred as a result of the D.C. Circuit’s decision in
EME Homer City Il Generation, including the proposed withdrawal of Texas from the annual
NOx and SO, trading programs, see 81 Fed. Reg. 78,954 (Nov. 10, 2016). Given the large
number of final BART determinations made since 2012, and the significant changes to CSAPR
budgets since 2012, it is arbitrary and capricious to rely on the outdated assumptions about
emissions which were made in the CSAPR-Better-than-BART Rule.

C. EPA’s 2016 “Sensitivity Analysis” is a Back-of-the-Envelope Calculation
That Does Not Justify Reliance on CSAPR.

EPA’s November 2016 “Sensitivity Analysis” purports to update its CSAPR-Better-than-
BART analysis to show that CSAPR still makes greater reasonable progress than BART, 81 Fed.
Reg. 78,954 (Nov. 10, 2016). We agree with EPA that the 2016 Sensitivity Analysis is not a
proper legal basis for demonstrating that CSAPR makes greater reasonable progress than BART,
because the 2016 analysis is merely a proposed rule. See 82 Fed. Reg. at 946. It would be
unlawful to issue a final BART rule relying on CSAPR to satisfy the NOx BART requirements
in the absence of a final rule demonstrating that the CSAPR Update Rule makes greater
reasonable progress than BART.

To demonstrate that CSAPR makes greater reasonable progress than BART, EPA must
show that (1) visibility does not decline in any Class I area under CSAPR, and (2) there is an
overall improvement in visibility, based on comparing the average differences between CSAPR
and BART across all affected Class I areas. 40 C.F.R. § 51.308(e)(3). EPA’s analysis falls well
short of making such a demonstration, as we noted in our prior comments on EPA’s 2016
Sensitivity Analysis. See Letter from David Baron to EPA, Docket ID No. EPA-HQ-OAR-2016-
0598-0014 (Jan. 9, 2017) (attached).

EPA’s 2016 analysis is markedly different from the CSAPR-Better-than-BART Rule,
which relied on quantitative modeling of electric power section emissions, using the Integrated
Planning Model, and quantitative modeling of visibility at all affected Class I areas, using
CAMx. 76 Fed. Reg. 82,219, 82,227 (Dec. 30, 2011). Instead of updating that modeling, EPA’s
2016 analysis consists of a back-of-the-envelope, qualitative discussion. This is wholly
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insufficient. There have been enormous changes in the electric power sector since EPA issued
the Better-than-BART Rule in 2012, including changes in regulatory requirements (e.g., CSAPR
revisions, NAAQS updates, etc.) and changes in unit operations caused by changes in fuel prices,
demand, etc. Given that EPA believed in 2012 that it was necessary to conduct quantitative
modeling of power sector emissions and the visibility impacts of such emissions, EPA must
update that modeling in order to prove that CSAPR still makes greater reasonable progress than
BART.

EPA’s failure to update the modeling upon which it relied in the 2012 Better than BART
Rule is even more arbitrary given EPA’s assumption, in the 2016 Sensitivity Analysis, that no
trading of CSAPR allowances would occur across state lines. The Sensitivity Analysis uses
“emissions that would occur if the state budgets are increased as proposed assuming that all of
the additional allowances are used by sources in the respective state (i.e., we did not re-model
trading).” EPA, Memorandum, Sensitivity Analysis Accounting for Increases in Texas and
Georgia Transport Rule State Emissions Budgets, Docket ID No. EPA-HQ-OAR-2011-0729-
0323, at 2 (May. 29, 2012) (attached). This assumption bears no relationship to reality, in which
CSAPR-—both the original rule, and the updated rule—expressly allows trading across state
lines. EPA’s failure to create a realistic depiction of the geographic distribution of emissions
under the updated CSAPR budgets dooms its Sensitivity Analysis, as EPA must demonstrate that
visibility does not decline in any Class I area, 40 C.F R. § 51.308(e)(3)(i). Trading across state
lines can increase emissions from particular sources, which in turn can degrade visibility at
particular Class I areas. Having failed to consider how inter-state trading will affect the
distribution of emissions under CSAPR, EPA cannot possibly show that visibility will not
decline in any Class I area under CSAPR, see 40 C.F.R. § 51.308(e)(3)(1).

Similarly, EPA failed to account for intra-state trading under CSAPR. Even assuming all
changes in budgets would apply only within the affected state — that is, assuming interstate
emissions trading did not change at all — EPA has not accounted for trading within the states. A
20% reduction in statewide emissions does not imply that each unit will reduce its emissions by
20%; indeed, some units could increase emissions while statewide emissions went down. EPA
does not seem to have accounted for this in its analysis. Thus, even within EPA’s scenario
whereby no changes to reflect current conditions need to be made, EPA’s ad hoc analysis fails to
demonstrates that the “Better-than-BART” test above would be met because EPA has failed to
account for changes in emissions distribution based on the altered budgets.

In addition, EPA cannot simply assume that the visibility improvement averaged across
all Class I areas, 40 C.F.R. § 51.308(e)(3)(i1), will still be better under the updated CSAPR than
under BART. Without updated visibility modeling, EPA has no data to demonstrate that the
second prong of the BART alternative test will be met in spite of the substantial changes in
coverage and budgets under CSAPR.

D. It is Unlawful to Use Seasonal NOx Limits Under CSAPR to Satisfy BART,
which Requires Continuous Operation of Controls.

Under the updated version of CSAPR, Texas will not have allowances for annual NOx
emissions. See 81 Fed. Reg. at 78,955 (proposing to withdraw the FIP provision requiring Texas
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sources to participate in the CSAPR NOx Annual Trading Program). Instead, Texas will have a
CSAPR budget for NOx for only the ozone season, which runs a few months each year. /d. at
78,955 n.4 (“This proposal has no effect on any CSAPR FIP requirements for Texas EGUs
concerning ozone-season NOX emissions.”). But BART is not a seasonal requirement; BART
requires continuous operation of pollution controls. “The determination of BART must be based
on an analysis of the best system of continuous emission control technology available and
associated emission reductions achievable for each BART-eligible source that is subject to
BART within the State.” 40 C.F.R. § 51.308(e)(1)(i1)(A). It violates EPA’s regulations to use
seasonal emissions reductions under CSAPR to satisfy the BART requirement to install and
operate “continuous emission control technology.” /d.

VI. EPA CANNOT LAWFULLY OR RATIONALLY RELY ON EXECUTIVE
ORDER 13,771 TO INFLUENCE DEVELOPMENT OF THE FINAL RULE.

EPA cannot lawfully or rationally rely on the post-proposal Executive Order 13,771, 82
Fed. Reg. 9339 (Feb. 3, 2017), in this rulemaking, nor can the agency allow that order to
influence development of the final rule. A number of groups (represented by Earthjustice) have
challenged that executive order in court as unlawful, arbitrary, and capricious. As detailed in
Section L. A above, Congress laid out specific requirements for implementing BART in the Clean
Air Act. An executive order cannot override a statute, limit the authority delegated and the legal
responsibilities provided to the EPA Administrator by federal law, add factors that are
impermissible under the statute, or delay statutorily required agency action. See, e.g., In re:
United Mine Workers of Am. Int’l Union, 190 F.3d 545, 551 (D.C. Cir. 1999). In addition,
weakening or delaying improvements contained in this proposed rule, or any other public health
and safety improvements, due to the executive order would be contrary to the public health and
environmental responsibilities and requirements of EPA to achieve natural visibility in Class I
areas. Finally, it would be unlawful for EPA to consider or apply that executive order in any
way in this rulemaking without providing the requisite public notice and opportunity for
comment that the Clean Air Act requires, 42 U.S.C. § 7607(d)(3)-(7), (h), because EPA’s
proposal does not include any mention of Executive Order 13,771.

Further, as explained in Section 1.C above, the Texas BART Rule is both statutorily and
judicially required and is therefore exempt from EO 13,771 on its face. The EO applies only to
the extent permitted by law, and recent OMB Guidance has confirmed that “agencies are still
required to comply with their statutory obligations.” Mem. from Dominic J. Mancini, Office of
Information and Regulatory Affairs, M-17-21, Guidance Implementing Executive Order 13771,
at 8 Q.18 (Apr. 5, 2017) [hereinafter, “OMB Guidance”]. The Clean Air Act requires BART as a
mandatory measure that must be implemented to achieve reasonable progress toward restoration
of natural visibility conditions. 42 U.S.C. § 7491(b)(2)(A). And since Texas has not submitted a
plan for addressing EGU BART, the CAA requires EPA to develop a FIP, and EPA is under a
court order to do so by September 9, 2017, see Order, NPCA v. EPA, No. 1:11-cv-01548 (ABJ)
(D.D.C. Dec. 15, 2015) (ECF Doc. 86). Therefore, by the terms of the Executive Order, the
Texas BART Proposal is exempt from application of EO 13,771. See OMB Guidance Q.34.

Should EPA determine that issuance of a Texas BART Rule would require offset
pursuant to the executive order, then EPA must consider the significant public health economic
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benefits and other economic that will accrue under the rule, as described in Section III above and
in Dr. Thurston’s attached report.

CONCLUSION

For the reasons explained above, Sierra Club, NPCA, and Earthjustice urge EPA to fully
satisty all legal requirements and protect air quality in this important rulemaking Texas regional
haze. We welcome the opportunity to provide any additional information that may be useful as

you work to finalize action on this important rule.

Sincerely,

#
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Message

From: Jones, Gary [Glones@printing.org]

Sent: 6/23/2017 7:58:57 PM

To: Dravis, Samantha [dravis.samantha@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]

CC: marcik@sgia.org; dmonteleone@flexography.org; Kaitlin Rundle [krundle@printing.org]; Matthew Crownover
[mcrownover@printing.org]; Dilki Kandanarachchi [dKandanarachchi@printing.org]

Subject: Follow Up From This Week's Meeting With NAM

Attachments: PrintSTEPevaluationreport082506.pdf

Samantha and Brittany:

It was a pleasure to meet both of you at this week’s meeting hosted by NAM. One of the action items | had from the
meeting was to provide you with information on the project we completed under EPA’s Common Sense Initiative, the
PrintSTEP Program, short for the Printers’ Simplified Total Environmental Partnership. | have attached the evaluation
report prepared by EPA which provides more details about the program and its successes.

As a brief introduction, the PrintSTEP concept was developed by a diverse group of stakeholders including EPA, industry,
state, labor, environmental groups, and environmental justice representatives. Under PrintSTEP, printers voluntarily enter
into a single enforceable agreement with their state environmental agency, having one central agency contact with whom
the printers interact. PrintSTEP includes the requirements for waste water, hazardous waste, storm water, and air
emissions that are all covered in one multi-media agreement with the state. PrintSTEP does not change the existing
environmental emissions or release standards. Instead, it changes the process of implementing those standards to
improve efficiency and environmental performance. PrintSTEP provides operational flexibility for the printing operation
and reduces or eliminates agency interactions when changes in operations occur.

In order to test the PrintSTEP concept, it was piloted in New Hampshire and Missouri. In New Hampshire, the pilot was
state-wide, while in Missouri, it focused on St. Louis.

The PrintSTEP program was modeled after an existing program that was initiated in Massachusetts called the
Environmental Results Program, which has been very successful. We are currently working with the Wisconsin
Department of Natural Resources to implement an Environmental Results program based on the Massachusetts program
and PrintSTEP. It was already piloted in Wisconsin and our project is focusing on making it permanent as is the situation
in Massachusetts.

[ will follow up with you in a week or so to see if you have any other questions about the report or what we are seeking to
achieve in Wisconsin.

Sincerely,

Gary Jones

Assistant Vice President, EHS Affairs
Printing Industries of America

301 Brush Creek Road

Warrendale, PA 15086

P: 412-259-1794

F:412-741-2311

E: gjones@gprinting.org

W: www.printing.org
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e PRINTSTEP PILOT PROGRAM EVALUATION »

Introduction

Printing, like any industry, has reguiatory requirements that limit a facility’s releases into the
environment. Many in the printing industry, as well as representatives from siate and federsl
government, environmental justice groups, and labor found these regulations could be
complicated and confusing, especially for small businesses. The U.S. Environmental
Protection Agency brought representatives from these organizations together to form a
national team which developed the Printers’ Simplified Total Environmental Partnership
(PrictSTEP), a voluntary, multimedia alternative to the traditional administration of
environmental regulation and permitling. PrintSTEPR is intended to simplify these regulations
and encourage awareness of environmenial regulation in the printing industry. The National
PrintSTEP team held numerous facilitated meetings with the goal of developing a
commonsense approach (o environmental protection in the printing industry. PrintSTEP was
designed to mest the following goals:

= Ephance environmental protection.

= Increase use of poliution prevention practices.

= Improve efficiency of the reguiatory process for printers.

= Improve efficiency of the regulatory process for siate governments.

= Ephance public involvement.

*=  Provide motivation for stakeholders fo participate in PrintSTEP.

The six goals of the PrintSTEPR team were translated into the PrintSTEP pilot with features
described as the four "pillars” of PrintSTER:

PrintSTEP

ublic Operational
Simplification  Prevention Involvement Flexibility

§ |

= Regulatory simplification. PrintSTEP combines environmental regulatory programs
impacting printing facilities into one modular, multimedia system. This system is intended
o make it simpler for printers, reguiators, and the public {o understand printers’
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environmental requirements, and easier for printers to comply with the requirements.
Further, plain language tools were created (o assist printers in determining their air
ermissions and reguiatory requirements.

= Pollution prevention. Pollution prevention refers 1o changing industrial processes to
generate less poliution in the first place, instead of treating and disposing of it after it is
created. According o the Drvironmental Protection Agency’s (EPA's) pollution
prevention hierarchy, poliution prevention is a more efficient way of protecting the
ervironment than after-the-fact reatment and disposal. Technical assistance was
available through PrintSTEP o help printers prevent pollution. PrintSTEP was also
structured so that the level of regulatory oversight would be proportional o the level of
wasie or emissions, thereby encouraging poliution prevention.

s Public involvement. PrintSTEP was designed to provide an opportunity for regulatory
agancies, the printer, and the community 10 educate each other on environmental
concemns and interests. PrintSTEPR required that early and actual notice be provided to
the surrounding community and “registered interested parties,” and included
opportunities for public meetings o address community concemns related to printers’
environmental impacts.

= Operational flexibility. PrintSTEP was designed to streamline the permii process to
give printers the ability o make certain changes 1o their processes without having to
change their permit. This streamiining was accomplished by establishing “levels” for air
emissions and hazardous waste generation. Each PrintSTEP air level, for example,
corresponds o an allowable range of emissions. If a faciiity wanted 1o make a change {o
its operations that affected air emissions, it could do so without going through a
reguiatory approval process provided the change did not cause facility wide emissions to
exceaed the range of the facility’s air level. Mullimedia permitting was also intended io
encoeurage holistic consideration of facility emissions.

To test the PrintSTEP concepts developed by the national PrimtSTER team, EPA enfered
into cooperative agreements with the Missouri Department of Natural Rescurces (MO DNR)
and the New Hampshire Department of Environmental Services (NH DES). The MO DNR
agreed to conduct a PrintSTEPR pilot in the St Louis area. The NH DED decided to pilot the
PrintSTER program statewide. initially, Minnesota was also a PrimtSTEPR participant but
subsequently withdrew from the program (seg Appendix A).

The EFPA commissioned an evaluation of the PrintSTER pilot program, the results of which
are documentad in this report. As such, i presents qualitative and quantiiative information
collected from printers at the beginning and end of the pilot It also presents information from
the other participants, the state grantees and community stakehoiders. For comparison
purpeses, information on printers participating in PrimtSTER as well as those not
participating is presented. The information and analysis are presented in a summary and in
the form of recommendations at the conclusion of the report.
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Structure of the PrintSTEP Program

The overarching goal of PrintSTEP was to help the printing industry achigve cleaner,
cheaper, and smarter environmental protection through the creation of a simpler regulatory
“framework.” PrimtSTEP did not change the existing environmental reguiations impacting the
printing indusiry. Instead, it changed the process of implementing those requirements.
PrintSTEP was intendead to improve environmental performance, be more efficient, and
make the reguiatory process easier to understand for both the printer and the general public.
Further, the specific PrimtSTER approach was designed to encourage all stakeholders
involved with the printing industry to become involved and contribute positively. Each slate
grantee esiablished a local Siakeholder Advisory Group with representatives from industry,
government and community groups. The state PrintSTER Coordinator worked with these
groups to customize the program designed by the national PrintSTEPR team to mest their
spacific state and/or local needs.

In PrimtSTEP, a printer's environmental requirements depended on the quantity of emissions

or wastes a printing facility generated. PrintSTEP facilities with lower environmental releases

had fewsr requirements. Those printing facilities with the lowest releases would qualify for &

PrintSTEP “Notification,” and those with greater releases received a PrintSTEP

“‘Agreement.”

= A Notification required that printers document their environmental releases and send a
completed PrintSTEP Application o the state environmental agency. These printers had
o operate within the requirements described in the PrintSTER Workbook, explained
below, and maintain their Notification status, but in most cases no further contact with
the state agency was required.

= An Agreement, intended for printers with greater environmental impact, also required
that the printer document its environmental releases by sending a completed PrintSTEP
Application to the siate environmental agency. The printer then worked with the state
and the community o develop a PrintSTEP Agreement. Printers in this category were
required o notify the public of its Application and invite comments.

in addition, each pilot state created a Registry so that anyone interested in PrintSTEP could
be put on a list to be notified of any activities. Lastly, all Applications, both Notifications and
Agreements, were filed in an Information Repository, which was housed at local libraries,
other public buildings, or on the Internet.

The national PrintSTEP team developed the following documents to assist with the

PrintSTER pilot implementation. Each pilot area customized these documents to reflect the

way it implemented the pilot.

+ (Guide to States. This document outlined the goals, features, and anticipated benefits of
the PrintSTEP alternative regulatory system. The document also included an
implementation strategy 1o assist states in defining eligibilily requirements, regulatory

ED_002691_00000032-00007



thresholds, streamiining options, and geographic areas in which o implement pilot
projects.

= Printers’ Plain Language Workbook, This workbook outlined the entire PrintSTER
system and specifically identified what the printer had to do to meet environmental
reguiatory reguirements. This multi-media workbook was provided to graniees as a
template to be adapted 1o include state-specific needs. After state-specific modifications
were made, the workbook was made available 1o printers and other interesied parties in
each siate pilot location.

= Community Handbook. The community handbook was written for communities,
containing plain-language information outlining the PrintSTEP public involvement
provisions and explaining how the community, industry, and state regulators could work
together to mest the goals of the PrintSTEP pilots.

= Evaluation Strategy. This document outlined how information would be collected and
analyzed to determine whether PrintSTEP was beneficial for stakeholders and the
environment,
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Evaluation Methodology

Because PrintSTEP is a multifaceted program, it has a variety of goals. Evaluating if these
goals were mei required a range of distinct data collection and analysis aclivities. This report
documents the results of a comprehensive evaluation using information obtained from
PrintSTEPR participants as well as from non-participating printers. The information was collected
using the technigues summarized in Table 1.

Table 1: Mechanisms Used to Collect Data to Evaluate PrintSTEP Program

v Telephone

Participating printers’ pre-PrintSTEP :

Surveys: understanding of regulations,
Baseline, motivation to join PrintSTEP, and
midpoint and experiences with PrintSTEP.
endpoint (qualitative)
e Participating printers’ air, hazardous

Applications:

. waste, water, storm water, and
Baseline and : :

h pollution prevention data.
endpoint

(quantitative and qualitative)

State Databases: Nonparticipating printers’ air and

5,?3,%7”? and X hazardous waste data. (quantitative)
, . With state personnel — Agency
orviows: function and organization pre- and
Baseline and X : . )
midpoint post-PrintSTEP and implementation

experiences. (gualitative)

With stakeholder advisory group
X participants — Public interest in
PrintSTEP. (qualitative)

Questionnaires:
Endpoint

Printers: Telephone Survey and PrintSTER Application Forms
it is critical {o the evaluation to understand how printers view the PrintSTEPR program, how
their environmental performance changed, and what they see as the drawbacks o program
participation. Printers were inlerviewad by telephone three times over the course of the pilol
at the siart (baseline) of the pilot, midway through the pilot, and again at the end of the pilot.
The Baseline survey established a starting point against which subsequeant measures were
compared. The midpoint survey collected information on the printers’ opinions about the
initial application process and initial changes they made at their facility. This information is
likely to be more accurate if collected at an interim point than i would be if it were collected
at the end of the pilol, when recall wouldr't be as strong and greater staff furnover could
occur. instead, the endpoint survey focused primarily on overall satisfaction with the
program and assessing the burden of the pilot on participants; areas wherg any impacts arg
not likely to be as evident earlier in the program. The national PrintSTEP team provided
significant input info the survey instruments. A sample survey instrument, the end-point
survey for printers, is provided in Appendix B.
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in addition to the telephone surveys, the PrintSTER Application provided data on air
emissions, hazardous waste generation, stormwater and wastewater status, as well as
hackground information characterizing the facility by type of printing operations and number
of employees. Participating printers completed the Application upon joining PrintSTER, and
provided updated information at the end of the pilot. A sample application form, used in
New Hampshire, is provided in Appendix C.

initially the pilot evaiuation design calied for a “conirol group” of printers that did not
participate in the pllol. The purpose of a control group was 1o account for confounding
factors {e.qg., changes in the economy or in technologies) that might undermine the ability o
attribute observed changes to the PrintSTER pilol. However, as the PrintSTEP program
was implemented, stakeholders determined that obtaining the participation of printers who
were not engaged in PrictSTEP was not realistic. Based on input from printers and the
national PrintSTEP teamyo, it was dlear that printers who did not voluntesr to be a part of
PrintSTEP were unlikely to voluntarily complete the surveys necessary for evaluation
purposes. T herefore, 1o account for changes ocourring during the pilot that may be sector-
wide, rather than attributable to PrintSTER, the evaluation took into account data on non-
PrintSTEPR printers from existing state databases; data on both alr emissions and hazardous
waste generation were available for the non-participants.

State Agency: In-person and Telephone inferviews
With regard to state environmental agencies, the critical ocuicome 1o be evaluated was
efficiency. was the PrinitSTEP approach more or less efficient than the traditional approach?
In-parson interviews were conducted with state government personnel at the baseling, and
telephone interviews were conducted toward the end of the pilot. Questions about the
organization of media programs and multi-media office coordination were explored, as well
as staff's opinions on the costs and benefits of PrintSTEP. The PrintSTER Coordinator for
each pliot was also asked to collect information on the length of time it took o process
permits under the traditional system compared to the time to implement the PrintSTEP pilot.

Community: Questionnaires
To evaluate the effectiveness of the public involvement component of PrintSTEP, a survey
of participating community members was originally planned as part of the PrintSTEP
evaluation. However, because no individual community members commented on any
PrintSTER Applications or placed their names in the PrintSTER Registries, this survey could
not be administered. Instead, the PrintSTEP Coordinators solicited comments from their
Stakeholder Advisory Groups on the community involvement aspect of PrintSTER. This
approach was used o gather as much information as possible on why therg was such
imited interest from the public.
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In reviewing the findings presented in this report, i is imporiant to keep the limitations of this

study in mind:

= For gach round of telephoneg surveys, multiple altempis were made to contact every
participating printer, however, not all participants responded. The decreased response
rate at the endpoint could influence the findings presented in this report. If there are
significant differenceas between the respondent population and non-respondents, the
survey resulls may not accurately reflect the opinions and activities of all participants.

Number of PrintSTEP Participants and Survey Responses

Initial Participants 11 47
Endpoint Participants 9 45
Endpoint Annual Reports Received 8 40
Respondents to Baseline Survey 11 47
Respondents to Midpoint Survey 8 43
Respondents to Endpoint Survey 7 3

midpoint, and endpoint telephone survey of participating printers.

Sources: Missouri and New Hampshire PrintSTEP Applications, Annual Reports, PrintSTEF pilot baseline,

= The findings of the evaluation are only as acourate as the information provided by
respondents. In some cases, interviewees may have misinterpreted questions or
inadvertently reported inaccurate information. in addition, some respondents may not
have been fully aware of which aspects of the pilot were attributable to PrintSTEPR and
which were related to existing requirements that they had not known about. For
example, New Hampshire’s air toxics requirements were in effect well before PrintSTER,
howgver many printers were not aware of the requirements until they joined FrintSTER.
This led some printers 1o associate the burden of calculating their air toxics with
PrintSTER when, in fact, they were subject o this requirement regardiess of PrintSTER.

s Overall, given the number of participants in PrintSTEP versus the number of printers
nationwide, it's unrealistic to apply the results presentad in this study to the printing

industry as a whole.

= The influence of confounding factors on the findings was minimized through the use of
state-level data for non-PrintSTEPR printers. Comparing PrintSTER changes over time to
the changes for these non-PrintSTEPR printers was intended to account for industry-wide
frends that are not unique 1o pilot participants, such as changes in econamic conditions
or printing technologies. While the data used accomplishad this (o some degree, the
only data available were from stale databases for air emissions and hazardous waste.
The states maintain this type of data only for facilities meeling certain thresholds. Thus,
smaller facilities are typically not included. Printers are typically small facilities, and so
the comparison was likely not of equals. However, the non-FPrintSTEP printer data were
axamined from the perspective of a percentage change over time to mitigate the impact

of confounding factors.
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Implementation of the PrintSTEP Pilots

Initially, a total of 81 printers participated in PrintSTEP in two states. In Missouri, where the
program was implemented in the St. Louis region, 11 printers initially joined ' if a
participating printer had any existing permits, such as would be required if their air emissions
exceeded state or federal thresholds, these permits were referenced (but not replaced) in
the PrintSTEP Agreements. In New Hampshire, where the program was implemented
statewide, 50 printers participated, and PrintSTEP Agreements replaced any new permits
that may have been required. Each state chose thelr approach based on the legal advice
received within thelr state agency. In both states, participation was voluntary and both pilot
areas included participating and nonparticipating printers.? At the end of the pilot, data from
nine participants from Missouri and 40 from New Hampshire® were included in the
avaluation.

The state environmental agencies for hoth pilots received an EPA cooperative agreement to
administer the pllot project. Each state agency used a portion of their grant funding to hire &
PrintSTER Coordinator whose role was to administer the program, refine the PrintSTEP
template developed nationally to meet state/local needs, recrull printers, and provide on-
going technical assistance o participants.

The Missouri PrintSTEP pilot was formally launched in 2001, and Notifications and
Agreements were finalized early in 2003, PrimtSTEP was administered by the Missourn
Department of Natural Resources (DNR), Division of Environmental Quality. In Missouri, the
PrintSTER pilot was implemented in the St Louis area, overseen by the Air and Land
Protection Division with day-to-day actlivities directed by the PrintSTEP Coordinator. The
Coordinator worked closely with the Missouri Alr Conservation Commission and the
Metropolitan St. Louis Sewer District during the pilot development, as described below.

The New Hampshire PrintSTEP pilot was implemented statewide by the New Hampshire
Department of Environmental Services (NHDES) Small Business Technical Assistance
Program (SBTAP). The program was launched in 2001, with Applications received in 2002
and Notifications and Agreements finalized in 2003, SBTAP's Small Business Ombudsman
oversaw the pilot, with day-to-day activities directed by the state PrintSTEP Coordinator.
The Coordinator worked with NHDES air, water, and hazardous waste staff as needed to
implement the pilot. The media offices were involved with up-front development of the

' Two of these printers dropped out early in the pilot; one closed owing to a fire and the other declared
bankruptcy.

> New Hampshire has a total of approximately 300 printers statewide.

*One printer in Missouri failed to submit a report because the company went bankrupt. Five of the New
Hampshire printers failed to submit their endpoint report, and two formally dropped out of the program.
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program, but were not involved in the Application process or in assisting printers throughout
the pilot. The local rade association, Printing Industries of New England (PINE), was also
subsiantively involved. FINE participated in the training workshops, as well as assisting
printers with the application process. The Small Business Development Center (SBDC), a
non-profit organization that provides free technical assistance (o businasses in NH, also
participated in the workshops and assisted printers in applving to the program.

NH DES intends to continue the PrintSTER program within the state beyond the life of the
pilot and the EPA cooperative agreement.

Streamiining and Interagency Cooperation

in Missourl, interagency cooperation resulted in two actions that helped streamline
regulations for printers in St Louis:
= Permit variance from the Missouri Air Conservation Commission. The
PrintSTER program was designed o provide flexibility for printers when they needed
o add new eguipment that would increase air emissions. In the pilot, emissions
could be increased within the printer's PrintSTEP air level with a simple notification to
Missouri DNR and no further requirements. Modification of the Agreement, with
associated public participation requirements, was only necessary when the facility’s
air level was going to be excesdead. Because this approach was at odds with state air
poliution rules, the Missouwrt Air Conservation Cormimission agreed (o grant a variance
from the air poliution construction and operating permit rules. This variance was
reinstated each year of the program.
= Memorandums of understanding (MOUs). MOUs were agreed to and signed by
the Missouri DNR with the following local regulatory agencies:
o City of 3L Louis, Division of Alr Pollution Control.
St Louis County Health Department.
Metropolitan St Louis Sewer District.
Development of MOUs was necessary because the participating printers operate within the
jurisdictional boundaries of these agencies. The MOUs allowed Missouri DNR o conduct
PrintSTER within the local regulatory agency's jurisdiction in a cooperative and coordinated
manner. No changes were made to the local fee and reporting structures. The local
agencies were also instrumental in the development of the state PrintSTEPR reporting
methods themselves,

C
o}

Under a supplemental cooperative agreement with EPA, the MO DNR developed a muli-
media annual reporting form. Because this form was not completed as part of the original
PrintSTER grant or in time for implementation under this pilot, it is not evaluated in this
report, but is available from the MO DNR.

in New Hampshire, formal interagency cooperation was not needed in the same way as in
Missouri. Every media included in the New Hampshire PrintSTER program is regulated at
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the state level, with the exception of storm waler (federal) and waste water (local). The New
Hampshire PrintSTEP program had the flexibility to combine all the rules into one program.

Qutrsach by the Stafes
In Missouri, the PrintSTEP Coordinator visited each participating facility at least twice, the
first time to introduce the printer to the program and a second time to help the printer
complete the Application form. During these visits the Coordinator suggested changes to
improve environmental performance and compliance, as described later in the report.
Throughout the pilot, the Coordinator assisted the printers with process changes, annual
reports, and cother issues.

Missouri's outreach activities to inform printers and the public about PrintSTEPR included the

following:

*  Formation of a stakeholder advisory group. A St Louis PrintSTEP stakeholder
advisory group (SAG) was established in December 1999, The group worked with
Missouri DNR fo determine how to implement the local PrintSTEP program.
Reprasentatives from the Missouri DNR, the Rainbow Chamber of Commerce, the
Wesley House Association, the American Lung Association of Eastern Missouri,
Commercial Lithographic Company, Conservation Federation of Missouwrt, Fleming
FPromotional Graphics, Printing Industries of St Louis, and the U.8. Environmental
Protection Agency Region 7 office took part. The SAG met 20 times during the project
and was substantively involved throughout the program.

*  Incorporatation of input from the SAG. The SAG cusiomized the PrintSTEP program
design and worked together to complete the background and oulreach materials for the
pilot.

»  Development of a community handbook and brochure. The SAG published the St
Louis PrintSTEP Community Handbook and brochure in December 2001, The handbook
was intended {o help community members participate by explaining the PrintSTEP
process and the environmental requirements faced by printers.

= Development of press releases. Missour PrintSTEPR issued two press releases in
December 2001.

= Publication of newspaper articles. Two local newspaper articles were published 1o
inform the general public about the PrintSTEP program.

=  Publication of articles in newsletiers. Three industry organization newsletters
published articles about the Missouwri PrintSTEP program to inform printers about the
pilot.

= Placement of a radio announcement. Missouri PrintSTEP placed one radio
announcement.

= Establishment of public information repositories. Public information repositories
were established and maintained detailed reference information about PrintSTERF and its
participating printers. The repositories were localed at six St Louis county libraries and
two local Missouri DNR offices near the PrintSTER printers to improve public
accassibility.

10
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= Establishment of a PrintSTEP website. Missouri DNR developed a PrintSTEP website
{http://www.dnr.mo.gov/printstep/index_htmb that maintainad detailed information about
PrintSTEP and participating Missouri printers.

*  Contact with local officials. Letlers were sent to local elected officials to inform them of
the printers participating in their area and to highlight the public involvement component
of the program.

= Hosting of introductory breakfast workshop. A workshop was held 1o introduce the
PrintSTEP program to local printers. The workshop was led by the PrintSTER
Coordinator together with printing trade association representatives.

+ Training of State and Federal Regulatory Personnel To assist the state and federsl
reguilatory personnel in understanding both the industry and applicability of the
PrintSTEPR program, national trade association representatives conducted informational
fraining on the printing industry. This helpad to set a baseline of Knowledge for all
regulatory personnel involved in the development of the program.

Some participating printers conducted additional public outreach, as described in the Impact
on Fublic Involvernent section of this report.

In New Hampshire, the PrintSTEP Coordinator and other state agency staff involved in
implementing PrintSTEP conducted extensive outreach. NH DES strongly encouraged
printers o join and offered 10 work with printers 1o ensure that they were in compliance.
Every eligible printer in the stale was called encouraging them to attend informational
workshops. New Hampshire had several people working on recruiting printers and offering
help with applications, including on-site assistance. Overall, an estimated 35 out of 47
prirters applying to the program received technical assistance on their Application. This
assistance fostered a relationship between the printers and the state agency so that printers
were comforiable contacting the agency 1o ask questions throughout the length of the pilot.
For example, following the announcement of new, statewide regulatory changes regarding
hazardous waste requirements, the PrintSTEPR Coordinator sent each participating printer a
letter. She received many follow-up phone calls and was able to assist those printers
directly.

NH’s outreach activities to inform printers and the public about PrintSTEP included the

following:

*  Formation of a stakeholder advisory group. The New Hampshire PrintSTEP
stakeholder advisory group, called the PrintSTER Stakeholder Group (PBG), was
established in 2000, Representatives of New Hampshire DES, the EPA, environmental
justice groups, printing organizations, frade associations, the Audubon Society, and
legislative affiliations were invited to participate as stakeholders. The P3G was invited to
provide input and guidance to the New Hampshire DES on how to implement the
PrintSTEP program. More than 10 stakeholders mestings were held over the duration of
the program. However, the PrimtSTEPR Coordinator and other government stakeholdars
judged that while the PS(G was initially strong, after the first few meetings, members

1"
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reprasenting community interestis no longer participated. The Coordinator interpreted
this lack of participation as possibly a result of sporadic communication from the pilot
staff to PSG members, as well as limited interest.

= Hosting workshops for printers. Twelve workshops were held for printers at different
times and locations throughout the siate to introduce them 1o PrintSTEP and 1o assist
with the application process. Several New Hampshire DES staff and PSG members
were extensively involved in these workshops, including staff from the SBDC, PINE, and
the SETAP.

= Development of a community handbook. A community handbook was developed in
January 20017 and made available 1o those interested. The handbook was intended {0
help communities participate in the pilot by explaining the PrintSTER process and the
environmental requirements faced by printers.

= Publication of a press release. The general public was introduced to the PrintSTEP
program in a press release distributed to various newspapers around the state at the
initiation of the program.

*  Publication of articles in a newsletter. The PrintSTEPR staff wrote articles for a
guarterly newsletter published by the state’s small business assistance program and
distributed to smali businesses in New Hampshire.

s Publication of a PrintSTEP brochure. A PrintSTER brochure was developed and
distributed to all identified printers in New Hampshire and to other interested entities.

= Establishiment of public information repositories. A public information repository was
established at the New Hampshire DES offices in Concord, New Hampshire. The
repository maintained information about PrintSTEP and its participating printers. For
prirters with Agreement status, information reposiiories were also established in the
town offices of the towns where the parlicipating printers weare located.

*  Establishment of a PrintSTEP website. To improve information access beyond the
information repositories, the New Hampshire DES developed a PrintSTEP website
(http:/fdes.nh.gov/SBTAP/printstep/}. The website maintained references and
information about PrintSTEPR and its participating printers, including each printer’s
application information.

= Publication of legal notices in local newspapers. To inform members of the public
that a printer in their area submitted a PrintSTEP Application for an Agreement, New
Hampshire DES published legal notices in local newspapers. A second legal notice was
also published when the Agreement was drafted.

= Contact with local officials. Legal notices were sent to local elected officials to inform
them of the printers with Agreement status participating in their area.

Some participating printers conducted additional public outreach, as described in the Impact
on Fublic Involvement section of this report.

12
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In St Louis, Missouri, a total of 11 printers joined the PrintSTER pilot: four printers signed
PrintSTEPR Agreements with Missouri DNR| and seven printers with lower release amounts
qualified for PrintSTEP Notifications. Of the printers with Agreements, two qualified for an
Agreement based on air emissions of volatile organic compounds (VOCs) and two qualified
based on their hazardous waste generation. By the end of the pilot, one PrintSTEP printer
had merged with another PrintSTER printer after a fire closed its business; one went
bankrupt. The MO pilot ended with nine participating printers, but endpoint information for
the evaluation was received from eight printers as another participant went out of business.

In New Hampshire, 50 printers joined the PrimtETER pilot, however, three of these printers
joined after the initial application period and therefore, wera not included in the evaluation.
The majority of the participants are small businesses with lesser emissions and discharges;
as a resull, they maintained Notification status. Three New Hampshire printers signed
PrintSTEP Agreements, primarily due 1o having air emissions above threshold levels. Two
printers, both with Notlifications, asked to be taken out of the program and anocther five did
not submit endpoint information.  As a resull, data on 40 NH printers are included in the
evaluation.

Table 2: PrintSTEP Printers

M

New
Hampshire 47 44 3 40 37 3

Participating printers were required o complete a PrintSTEP Application when they joined
the program. The Application requested information describing their facility’s characteristics,
environmental releases, and pollution prevention activities. Each printer was again asked to
update the information on their original Application at the end of the pilot. Information for the
years 2001 or 2002, and 2004 was collected. Variation in the bassline date occurred
depending on exaclly when a printer joined the program.

As shown in Table 3, endpoint information was received from eight printers in Missourt and

40 printers in New Hampshire. The table also indicates the total number of employees at
the participating facilities and the range of employees at the printing facilities.

13
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Table 3: PrintSTEP Printers

Missouri 11 8 1,023 12-320 706 14-200
New Hampshire 47 40 1,157 1-190 1,105 1-190
TOTAL 56 48 1,987 1,811

* This number reflects the number of printers that submitted data and are therefore included in this evaluation.
** One printer from New Hampshire did not provide employee data in the endpoint.

Source: Missouri and New Hampshire PrintSTEP Applications and Annual Reports.

Table 4 presents PrintSTEP printers by their print process. Note that facilities may have
more than one printing process.

Table 4: Type of Printing Operations

— 27 29 7

Sheetfed Lithography 6
Nonheatset Web
Lithography

Heatset Web Lithography 1
Flexography 1
Screen Printing 1
Gravure 0
Digital 3 100
Prepress 8 — n/a n/a n/a
Source: Missouri and New Hampshire PrintSTEP Applications.

NOID|W|W| W
~N{[OID|W W] M

4
2
0
1
1
0
4
6

As shown in Table 4 and described elsewhere in this report, some PrintSTEP printers
exhibited growth during the pilot period by adding presses and expanding operations. it's
also notable that PrintSTEP printers mirrored the sector-wide trend seen over these years of
adding digital capability while maintaining operations of their other processes.

Table 5 llustrates how the PrintSTEPR printers compared with the general population of
printers. As seen in the table, the distribution of printing types for PrintSTEPR printers based
on their primary printing process at the pilot endpoint is fairly representative of state and
national distributions, with a slightly greater proportion of flexographic printers in the
PrintSTER population. This difference may reflect double counting in those cases where a
prirter had multiple printing processes on site.

14
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Table 5: Type of Printing Operations (at endpoint)

Lithography 66% 90% 78% 77% 54 28 18 17
Flexography 13% 8% 5% 2% 140 118 30 95
Screen Printing 13% 15% 15% 21% 97 10 14 16

Source: Missouri and New Hampshire PrintSTEP Applications; U.S. Census Bureau, County
Business Patterns, 2003; available at: http.//www.census.gov/epcd/cbp/view/cbpview.html

The developers of PrintSTEP felt it was important to understand the participating printers’
motivations for joining the pilot. This information helps to determine whether PrintSTEP
meetls the expeciations of its participants and also provides valuable input in the
development of future voluntary programs. The information presented in this section is
hased on the participants’ responses 10 the baseline telephone survey.

Printers expressed a variaty of motivations for joining PrintSTEP,; the most frequent
response was that they joined o improve their environmental compliance and belter
understand their environmental requirements. Of the 58 printers responding, 87% (39 of 58
printers) stated compliance and better understanding of the requirements as their motivation
for joining. Specifically, printers said:

® “We're a small business, so | thought # would be a good way to learn the
reguiations.”

® “Primarily, | wanted to make sure we wereg in compliance.”

s ‘I knew there were regulations, and | wanted to make sure we were in compliance.”

The next most frequent responge was saving time and effort; however, this reason was a
distant second with 14% (8 of 58) of printers giving this response. Specifically, printers

commentad:
s ‘| like the simplified reporting with one-stop shopping for information.”
® “Hwant o] minimize time and effort for reporting.”

Table 6 summarizes all responses.

15
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Table 6: Reasons Why Printers Chose to Participate in PrintSTEP

Impr_ove comp_hance/better understand environmental 67% (39/58)
requirements/improve environmental performance
Minimize time and effort for environmental requirements/simpilified o

i . . 14% (8/58)
reporting/single cross-media contact
J}i)\?ﬁmed about being targeted for inspections if their facility did not 9% (5/58)
Community responsibility of public image 5% (3/58)
Encouraged by state or trade association 5% (3/58)

16
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Impacts of PrintSTEP

This saection presents information on changes in environmental practices and resulis from
PrintSTER. Specifically, changes in environmental outcomes, poliution prevention, and
reguiatory compliance are presented. In addition to overall environmental improvement, the
main pillar of PrintSTEP addressead by this information is:

¢ Pollution Prevention. PrintSTEP was designad to encourage poliution prevention
by providing technical assistance and showing that the level of regulatory oversight
is proportional 1o the level of waste or emissions.

Guantitative information was obtained o assess changes in environmental releases,
discharges, and practices for PrintSTEP printers as well as for non-PrintSTEP printers. The
years examined were 2001 and 2004,

For PrintSTEP printers, the information used in this evaluation was reported on the

PrintSTEP Application, and then again in a final report in the same format as the original

Application. The following information was obtained from PrintSTER printers o evaluate

environmental oulcomes:

= YWaste water management method.

= Storm water exposure status,

*  Hazardous wasie generation and Resource Conservation and Recovery Act (RCRA)
generator status.

= PrintSTEPR air level.

= VOUC and regulated toxic air poliutant (RTAP) emissions.*

= Public participation activities.

= Pollulion prevention aclivities.

= A production activity indicator (PAD chosen by the facility to normalize data o account
for changes in production.

To account for changes occurring during the pilot that may be sectorwide rather than
attributable to PrintSTEPR, data were examined using available information on non-
PrintSTEPR printers from existing state databases. The following data were obtained on non-
PrintSTEP printers:

= Quantity of hazardous waste manifested.®

= YOUC or RTAP emissions.

“In Missouri, VOC emissions were reported. In New Hampshire, RTAP emissions were reported. RTAPs include
VOCs, hazardous air pollutants (HAPs), and other toxic air pollutants.

5 Note that PrintSTEP printers reported waste generated, while state databases capture waste that is manifested.
This difference does not affect the analysis, as only relative change is examined and quantitative differences between
the two populations are not directly compared.
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For these two parameters, data were available for only those printers that were RCRA large
gquantity generators (LQGs) or that had an air permit. Nonetheless, this information provides
additional insight into changes observed in participants’ environmental characteristics and
helps o determine whether changes were a result of the pilot or of factors influencing the
industry as a whole, Wasle waler is managed al the local level, 50 data on this release and
others were not available. In place of the PAl used for PrintSTEP printers, state-specific
normalizing factors were used 1o account for changes in industry activily level in the non-
PrntSTEP population.®

Air Emissions
in most types of printing processes, air emissions are printers’ primary environmental
concern. Typically, printing operations may release YOUs, a contributor to ground-level
gzone, and hazardous air pollutants (HAPsS), also known as air toxics.

VOCs used at printing facilities are typically found in inks, coatings, adhesives, cleaning
solutions, and fountain sclution/fountain solution additives. Depending on the amount of
these chemicals used, a printing facility participating in PrirtSTEP was placed into different
"avels” for air emissions, which were used to determineg the facility's environmental
requirements. PrirtSTEP ‘s five air levels ranged from Level 1, representing the lowest air
ernissions, 1o Level 5, representing the highest. Tables 7 and 8 present each air level and s
corresponding volume of VOUC material for Missourt and New Hampshire, respectively.
Facilities also estimated their HAPs as another faclor in determining their air level.

The national PrintSTEPR team provided a tool to simplify these VOU and HAP calculations for
printers by developing "material use worksheets.” These worksheets allowed the printers (o
calculate their quantities of VOC-containing materials used in one year. Alr levels are based
on this quantity of material actually used, rather than on having to calculate emissions.

Given that quantities of materials used are usually readily available through purchasing or
inventory records, these worksheets set out to simplify the VOU and HAP estimation
process for printers. The following tables also illusirate how two different siates implemented
the PrintSTEP program to coordinate with specific state requirements,

® The normalizing factor is based on the U.S. Census Bureau 2000-2003 change in number of employees
for each state's commercial lithographic, gravure, flexographic, and screen printing industry. Printing
support services are not included.
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Table 7: Material Use Air Level Tabl

or VOCs — Missouri

Level

'-91"9‘ Less than 2,855 gals Less than 20,000 Ibs Less than 80,000 Ibs
Le2ve| 2,855-7,135 gals 20,000-50,000 Ibs 80,000-200,000 lbs
Le:;/el 7,135-14,275 gals 50,000-100,000 Ibs 200,000-400,000 Ibs
Le;/el 14,275-28,550 gals 100,000--200,000 Ibs 400,000-800,000 lbs
Leg/el more than 28,550 gals more than 200,000 Ibs more than 800,000 Ibs
Source: Missouri Plain Language Workbook.

Table 8: Material Use Air Level Table for VOCs — New Hampshire

1 Less than 1,425 gals Less than 10,000 lbs Less than 40,000 lbs
Le2ve| 1,425-3,560 gals 10,000-25,000 Ibs 40,000-100,000 Ibs
Le:;/el 3,560-7,125 gals 25,000-50,000 Ibs 100,000-200,000 lbs
Le‘;/el 7,125-14,250 gals 50,000-100,000 Ibs 200,000-400,000 lbs
Leg/el more than 14,250 gals more than 100,000 Ibs more than 400,000 Ibs
Source: New Hampshire Plain Language Workbook.

In Missouri, some facilities determined their PrintSTEP air level range using the material use
worksheets, while other printers used the state’s Emissions inventory Questionnaire (EIG).
The EIQ requires facilities exceading the reporting threshold of 878 pounds of VOCs, or 20
- 200 pounds of HARs (depending on the “category” of the HAP) to submit data on their

actual VOU or HAP emissions. This measurement method differs significantly from the
material use worksheets, but several facilities had already calculated their VOU emissions o
meet their EIQ requirements, so the EIQ was the easiest method for them.

in New Hampshire, each facility determined its VOU and HAP air level based on material
use, as well as its air level based on emissions of RTAPs. An evalughion of RTAP emissions
is required by the state’'s Air Toxics Rule. A permit is required for facililies that exceed a
VOO, HAF or RTAP threshold. None of the PrintSTEP printers exceeded the HAP or RTAP
threshold. Three printers exceeded the VO threshold and therefore required an air permit
which was incorporated into the printer’s PrintSTEP Agreement.
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Table 9 presents the number of PrintSTEPR printers at each air level at the beginning and
end of the PrintSTER pilot. The purpose of collecting and presenting air level information is
o determine if printers changed their air emissions through participation in PrintSTEPR. As
can be seen in the table, most printers have low emissions. They fall within PrintSTEP Level
1 and remained there over the couwrse of the pilot. One printer in Missouri moved up 1o Level
2 hecause they changed their product mix from black and white on newsprint to mullicolor
advertising pieces requiring more ink 1o be consumed.

Table 9: PrintSTEP Printers Air Level

Level 1 9 5 37 30
Level 2 2 3 0 0
Level 3 0 0 0 0
Level 4 0 0 3 3
Level 5 0 0 0 0
Source: Missouri and New Hampshire PrintSTEP Applications.

Table 10 shows the number of PrimtSTEF printers for which air emissions increased or
decreased between the baseline and endpoint of the pilot. Air emission data differed in the
two pilot programs owing to differences in state-specific air requirements. On the New
Hampshire PrintSTEP Application, printers recorded their VOO emissions by level (VOC
Level 1, 2, 3, 4 or 5) and their RTAP amissions by level (RTAP Level 1, 2) as well as aclual
RTAF emissions. For the Missouri Apglication, printers recorded their actual VOC
emissions and VOC level. This distinction does not affect the results presented in this report
hecause printers were compared only with other printers within their state. As shown in the
table, six printers in Missouri increased air emissions over the life of the pilot, while one
decreased. In New Hampshire, a majorily, or 58% of printers (22 of 38) decreased
emissions. Across both states, 51% of PrintSTEP printers (23 out of 45) demonstrated a
reduction in air emissions during the pilot. The average percentage change shown in the last
column of the table is based on average quantities released for each printer. The average
percentage change shows an increase although decreases did ocowr for more than half of
the printers. This apparent discrepancy is because the magnitude of emission increases
exceedead decreases when the whole group is examined.
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Table 10: PrintSTEP Printers Change in VOC/RTAP Emissions

Missouri 7 14% (1/7) 86% (6/7) 0 +27%
New Hampshire 38 58% (22/38) | 37% (14/38) | 5% (2/38) +42%
TOTAL 45 51% (23/45) | 44% (20/45) | 4% (2/45)

Note: Change in emissions was normalized based on production activity indicators provided by the facilities.
*The number of facilities that submitted endpoint data on air emissions and had air emissions.

Source: Missouri and New Hampshire PrintSTEP Applications.

For comparison purposes, Table 11 illustrates non-PrintSTEP printers’ VOO emissions.
These data reflect printers with air permits, as such printers are the only facilities required to
report VOCs to the state agency. Data were obtained for 13 printers in Missouri and three
prirders in New Hampshire. Resulls show a majority of printers (10 out of 13 printers, or
77%) increased VOO emissions in Missouri, while in New Hampshire all three printers
reduced VOC emissions. Overall, 63% of non-PrintSTEP printers (10 out of 16) showed an
increase in VOO air emissions during the pilot.

Table 11: Non-PrintSTEP Printers Change in VOC Emissions

| Missouri 23% (3/13) 77% (10/13) 0

New Hampshire 100% (3/3) 0% (0/3) 0
TOTAL 38% (6/16) 63% (10/16) 0

Note: Gross amount of emissions was normalized based on the change in the number of employees from
2000 to 2003 for each state's commercial lithographic, gravure, flexographic, and screen printing industry.
Sources: Missouri's Department of Natural Resources and New Hampshire's Department of Environmental
Services, 2001 and 2004 data; and (U.S. Census Bureau, County Business Patterns, 2003; available at:
hitp://www.census.gov/epcd/cbp/view/cbpview. html

From these limited data it can be observed that the pilot group had better performance than
the non-PrintSTEPR group, with 51% of faciliies decreasing air emissions as compared with
38% in the non-PrintSTER group. Note, however, that sample size for non-PrintSTEP
printers is small compared with the universe of printers in each stale.

Looking at the states individually, in New Hampshire, a majority of both PrintSTER and non-
PrintSTER printers showed decreases in emissions during the pilot (58% and 100%,
respectively). in Missouri, a minority of both PrintSTEP and non-PrintSTEP printers showed
decreases in emissions (14% and 23%, respectively). It s notable that Missouri has a very
small sample of printers from which to coliect data. In both states, measuremant in the
PrintSTER group was likely to be more accurate than for the non-PrintSTER group owing (o
direct technical assistance from the PrintSTEP Coordinators. It may also be generalized that
these printers tended 1o be more robust economically, as they are a self-selected group
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interested in participating In an innovative environmental program. In Missourd, increases in
VOCs can be attributed 1o changes at specific printing facilities:
=  One printer changed to a higher VOU coating for performance reasons (i.e., so that
signs now last longer).
= Another printer changed its market, eliminating gluing and expanded printing. This
change increased its use of isopropyl alcohol and its emissions of VOCs.
= Two printers added presses. One of these printers also eliminated the use of all
VOC-free products because they were expensive and the printer found the products
didm’t perform wel] for its printing applications.
= Another printer added four new production and printing units over the three-year
period.

Hazardous Waste
Typical printer wastes that may be considered hazardous include some waste inks, waste
solvert, spent fixer, processed developer, and solid wastes such as soiled absorbent
materials. All hazardous waste must be managed following RCRA requirements to prevent
itz release into the environment.

Table 12 presents the number of PrintSTER printers for which hazardous waste generation
increased or decreased between the baseline and endpoint of PrintSTER. Ag shown in the
table, only one of the four Missourt printers generating hazardous waste decreased waste
generation during the pilot. In New Hampshire, a majority, or 71% PrintSTER printers (20)
generating hazardous waste decreased their generation. Across both states, 868% of
PrintSTEP printers (21 out of 32) decreased waste during the pilot. In some cases, the
increases in waste reported can be atiributed to improved compliance rates, where faciliies
that once were improperly disposing of hazardous wasie began disposing of i properly and
tracking it correctly as a hazardous waste. For specific printers in Missouri, increases in
hazardous waste were seen during the pilot, mostly reflecting improved waste management
and measurement practices but also owing to the addition of equipment not entirely offset by
the printers’ Production Activity Index.” For example, in one company three events occurred.
They began removing more solvent from their wipes before sending them o be laundered
and disposed of the additional waste solvent themselves. The same printer conductad a
cleanout of outdated product after shifting #s product mix, causing a large amount of
hazardous waste to be disposed. And lastly, their measurement method changed, resulting
in more accurate measures of waste volumes.

The average percentage change shown in the last column of the {able is based on average
volumes released for each printer. For Missourt, the overall volume increases were greater
than the decreases when the group is examined as a whole.

7 Each printer reported a Production Activity Index (PAI). The PAI indicates the relative change in the facility’s
level of production between the baseline and endpoint data collection under PrintSTEP. This evaluation used the
PAI to determine if a change in emissions/waste was the result of a change in environmental management practices,
or if the change was due to increasing or decreasing production.
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Table 12: PrintSTEP Printers Change in Hazardous Waste (number of printers)

Missouri 4 1 (25%) 3 (75%) 0 +112%
New Hampshire 28 20 (71%) 2 (71%) 6 (21%) -14%
TOTAL 32 21 (66%) 5 (16%) 6 (19%)

Note: Gross amount of waste generation was normalized based on production activity indicators provided by
the facilities.

*This number reflects the number of printers who submitted endpoint data on hazardous waste and generated
hazardous waste. One New Hampshire printer generated hazardous waste at the end of the PrintSTEP pilot
but not at the beginning, so no comparisons could be made.

Source: Missouri and New Hampshire PrintSTEP Applications.

For comparison purpeses, Table 13 illustrates the number of non-PrintSTEP printers
showing reduced guantities of hazardous waste manifested. (Non-PrintSTEPR printers’ data
report the amount shipped, or manifested, as opposed o PrintSTEP printers, which reported
waste generated. This distinction does not impact the like-to-like comparisons reflected in
these tables.) Data were obtained from state databases for 25 and 70 non-FrintSTEP
prirters in Missouwrt and New Hampshire, respeclively, and showed that 17, or 88%, of
prirters in Missouri decreased wasie while 41% decreased waste in New Hampshire.
Overall, 48% of non-PrintSTEP printers in Missouri and New Hampshire decreased waste
during the pilot.

Table 13: Number of Non-PrintSTEP Printers — Hazardous Waste Generation

Missouri 25 17 (68%) 8 (32%) 0
New Hampshire 70 29 (41%) 41 (59%) 0
TOTAL 95 46 (48%) 49 (52%) 0

Note: Gross amount of waste generated was normalized based on the change in the number of employees
from 2000 to 2003 for each state's commercial lithographic, gravure, flexographic, and screen printing
industry.

Source: Missouri's Department of Natural Resources and New Hampshire's Department of Environmental
Services, 2001 and 2004 data; and U.S. Census Bureau, County Business Patterns, 2003; available at:
http://www.census.gov/epcd/cbp/view/cbpview. html

From these limited data it can be observed that the pllot group showed better performance
than the non-PrintSTER group, with 868% of facilities decreasing hazardous waste
generation or manifesting, as compared with 48% in the non-PrintSTEP group.
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Looking at the states individually, in New Hampshire a majority of PrintSTEP printers
showed decreases in hazardous waste during the pilol. This decrease is notable because
during a similar time period, a minority of non-PrintSTER printers did so. In Missouri, three
out of four PrintSTER printers showed increases while a majority of non-PrintSTEP printers
showed decreases {(noting that only four printers in the Missouri PrinmtSTEPR group reported
any hazardous waste at all). In both states, hazardous waste measurement in the
PrintSTER group was likely 10 be more accurate than for the non-PrintSTER group owing {©
direct technical assistance during the pilot. There were other benefits separate from direct
waste reduction. For example, two printers in Missouri changed from an LOG to 3 small
guantity generator (8QG) during the course of the PrintSTER pilot. This change had the
henefit of reducing their regulatory burden, specifically fraining, reporting, and inspection
requiraments.

Waste Water
Most printers discharge their process waste water to their local sewer system, which in turn
is managed by their local publicly owned treatment works (POTW). The POTW sels
minimum requirements for dischargers and ireats waste water before discharging it to
surface waters.

PrintSTEPR printers reported information on waste water discharge status, as shown in Table
14, All participating printers either discharge waste water to a POTW or do not discharge
waste water at all. The purpose of collecting and presenting waste water information is to
determineg if any shifts in waste water management occur through participation in PrintSTEP.
The reporied data show that the waste waler discharge status of PrintSTEP printers did not
change in Missouri. In New Hampshire, no net change occurred. One printer previously
discharged to a POTW and discontinued discharging effluent. However, another New
Hampshire printer that previously did not discharge to a POTW reported the opposite
change and now does. In this case, the printer is delivering rinse water from its plale
developer to the POTW. Before PrintSTEP, this waste water was going to a holding tank
and then was sent out as a hazardous waste. Since joining PrintSTER the printer has been
able to work with the POTW to have its waste water delivered on occasion to the POTW for
freatment. Printers discharging to a POTW are not typically required to monitor specific
pollutant concentrations, conseqguently, it was considered too burdensome o require this
guantitative information for the purposes of this evaluation.
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Table 14: Waste Water Discharge Status

Dusche_lrge waste water to 0 0 . 0 0 .
a septic system

Discharge industrial

waste water to the sewer 9 9 — 22 22 —
district (POTW)

Designated as a

significant industrial user 0 0 — 0 0 —
(StUy**

Discharge waste water

directly to surface water 0 0 — 0 0 —
(NPDES permit)

No discharge 0 0 —_ 17 17 —
* This number reflects the number of printers who submitted endpoint data for waste water.

** Any facility that discharges an average greater than or equal to 25,000 gallons per day of process waste
water to the sewer system or meets other discharge criteria is considered an SlU.

Source: Missouri and New Hampshire PrintSTEP Applications.

Comparison data were not available for nonparticipating printers. Because waste water is
coniroiled at the local level, it was not practical for the pilot states 1o oblain these data for
prirters in each municipality.

Storm Water
The Clean Water Act (CWA) also regulates storm water runoff that has been in contact with
industrial storage materials, wastes, loading docks, and other potential sources of chemical
contamination. These regulations prevent chemicals and wastes from contaminating surface
and groundwater. All industrial facilities that potentially discharge storm water containing
pollutants to a surface water of the United States must apply for coverage under a NPDES
permit. However, a permit is not required at certain facilities that can certify that a "'no
exposure” condition is maintained. "No exposure” is when all potential sources of
contamination are kept under cover, protected from precipitation.

PrintSTER printers were asked o identify fems exposed to precipitation, now or in the
foresesable future, and whether drainage from these areas discharged 10 any surface
waters or o a storm sewer system. The purpose of collecting and presenting storm water
information is to determine whether printers changed their storm water management
practices through participation in PrintSTEP. This information was reported on a checklist
and is summarized in the following paragraphs. Most PrintSTEP printers documented “no
exposure” to storm water. Overall, there was no change in Missouri and no net change in
New Hampshire for PrintSTER printers requiring a storm water permit.
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Comparison data were not available for printers not participating in PrintSTER.

Six printers in Missouri and 37 printers in New Hampshire had "no exposure” status at both
the beginning and end of the pilot. In Missouri, the remaining printers® had storm water
permits for the following reasons:
= Materials or products at uncovered loading docks (at endpoint only).
= Materials or products stored outdoors (except for products intended for outdoor use
such as cars).
= Materials or products handled/stored on roads or railways owned or mainiained by
the certifier.
«  Wasle material

In New Hampshire, the remaining two printers had storm water permils for the following
reasons:
= Materials associated with vehicular maintenance, cleaning, or refusling {(endpoint
only).
= Spills/leaks resulting from maintenance of stacks of air exhaust systems.

One New Hampshire printer did not report their storm water status at the endpoint.

{Ise of Pollution Prevention Practices
Follution prevention means changing operations 1o generate {ess pollution in the first place,
instead of treating and disposing of it after it is created. Through PrimtSTER, printers had
access 1o free technical assistance 1o find ways to prevent pollution. PrintSTEPR also
encouraged poliution prevention by highlighting how a printer's regulatory requirements
decrease as the facility’s overall potential environmental impact decreases. The fewer
poliuiant releases a printer has, the fewer the regulatory requirements. As part of their
PrintSTEP Applications, printers were asked o review a list of pollution prevention activities
and mark which ones they employed. Printers then completed this exercise again at the end
of the pilot program. Table 15 summarizes the results of the changes in the poliution
pravention activities undertaken by PrintSTEP printers over the course of the pilot program.

Table 15: Pollution Prevention Activities

Eliminated chrome-based 1 1 o 12 16 A
cleaners

Installed and properly

maintained silver- 4 5 A 18 20 A
recovery units

® One printer documented more than one exposure type.
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Properly maintained film
and plate processing
units (e.g., flow rates,
squeegees, secondary
containment, holding
tanks, and pipes/tubing)

5 6 A n/a n/a n/a

Utilized "Code of Silver
Practices" steps to 2 3 A n/a n/a n/a
recover silver from fixers

Investigated/used
developer and fixer
recycling units for film
processors*

Investigated/used low
replenishing rate film 5 6 A 22 23 A
chemistry*

Investigated/used wash
water recycling units for 3 4 A 12 12 —
film and plate processors*

Investigated/used digital,
dry, or water-based 5 5 — 23 23 —
proofing systems*

Instituted an ink inventory
system to reduce waste 6 6 — n/a n/a n/a
ink disposal costs
Instituted a switch to low-
VOC ink systems, such
as UV-curable, water-
based technology, or
vegetable-based ink
systems

*Investigated/used stay
open and cartridge ink
delivery system for 1 2 A 19 19 —
sheetfed offset
lithographic inks

Used chiller recirculators
to lower temperature of

fountain solutions to 3 3 — 14 12 v
reduce evaporation and
thus lower air emissions

Instituted a switch to
isopropyl alcohol-free
fountain solutions or 3 o5 o5
reduced concentration of
isopropyl alcohol in
fountain solution

Investigated the
installation of filtration
system for fountain 4 4 — 10 9 v
solution recirculation
system
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Switched to low-vapor--
pressure or low-VOC
cleaning solvents (less
than 10 mm Hg at 20
degrees Celsius) to
reduce air emissions and
quantity of solvent
purchased

21

20

Eliminated the use of F-
listed solvents and
substituted D-listed or
nonhazardous solvents to
reduce the toxicity of
hazardous waste
generated

25

22

Instituted a solvent
recycling/reuse system

Implemented a shop
towel management policy
s0 soiled wipers are
stored in closed or
covered safety containers
to reduce air emissions
Instituted a program to
recover free liquids from
shop towels either on-site
or off-site, (i.e., gravity
draining via false bottom
collection drums, hand
wringers, centrifuges,
etc.)

35

35

Implemented a solid
waste/recycling program
by recycling all possible
items from solid waste
stream

24

23

Reused and recycled
pallets and skids to
reduce solid waste

31

31

Collected and recycled
used oil, other lubricants,
and batteries

19

20

Recycled parts washing
fluids

Implemented a program
to manage and recycle
spent fluorescent and
high-intensity-discharge
lamps

24

29

Where possible, used
low-solvent, no-solvent,
or water-based adhesives
and glues

14

17
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Where possible, used

low-solvent, or water- 1 1 — 13 16 A
based ink-jet inks

Requested that the

vendor take back all 7 7 — 10 14 A

samples not consumed
Used first-in, first-out
inventory control system

Covered all open
containers of liquids and 8 8 — 38 39 A
kept them closed

Stored all materials to

minimize damage from 7 7 — 39 39 —
mishandling or accidents
TOTAL 130 147 A 536 553 A

* Indicates that the question asked in Missouri and New Hampshire differs slightly. In Missouri, the printers
were asked whether they "investigated the use” of a particular poliution prevention activity. In New Hampshire,
the printers were asked whether they "used" a particular pollution prevention activity.

Note: The "n/a" indicates that the question was not asked on the PrintSTEP Application.

Source: Missouri and New Hampshire PrintSTEP Applications.

As seen in Table 15, while new pollution prevention practices were adopted during the
PrintSTER pilot, a few shifts away from some activities also occurred. The last row of Table
15 summarizes this information, showing overal] increases in pollution prevention aclivities
during the pilot for printers in Missouri and New Hampshire. Much of this increased activity
can be atiributed {o the direct, on-site technical assistance provided by the PrintSTEP
Coordinators, resulting in greater awareness of potential poliution prevention actions. it was
also ohserved that printers who discontinued a poliution prevention practice often had an
accompanying elimination of the associated process or equipment at their facilily {(e.q., silver
recovery was no longer used because the printer switched {0 digital processing and no
longer had silver at the facility). Lastly, many PrintSTEP printers were already practicing
pollution prevention when they joinad the pilot as would be expectad from facilities
interested in a voluntary program focused on environmental protection.

It was beyond the scope of this study to evaluate whether non-PrimtSTEP printers or the
sector as a whole changed polivtion prevention practices during the same time period.

Regulatory Compliance
Compliance improvements were reported during the PrimtSTER pilot. All but one of the
printers in NH were out of compliance prior to joining PrintSTER. As a result of PrintSTEP,
all participants were brought into compliance. The specifics, per pilot state, are discussed
below.

in Missouri, the SAG set a requirement that printers applying o PrintSTEP could not have
ongoeing compliance issuas, as a few interested printers did. These issues were resolved
before printers joined the program.
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+« Two printers were discharging silver in concentrations that exceeded the
Metropolitan Sewer District limits; these discharges were discovered during the on-
site visits. Both facilities had silver capture systems but both had accumuiated silver
in the lines. After the site visit, the lines were cleaned oul. Both printers then
changed their prepress workflow and work practices to avoid having to do this again.

+« Two printers had storm water permits and were paying storm water fees, but didn't
have exposed materials and thus did not require a permil. As a result of PrintSTER,
the permits were rescinded to save the printers and Missowrt DNR staff the
associated permit renewal fees, paperwork, and administrative time required.

Other waste management problems were resoived through PrintSTEP that were not related
o compliance. These problems included assistance to a printer in finding a cost-effective

local water-testing laboratory that was approved by the local sewer district and assistance (o
the city of St Louis (through the MOU) in resolving an odor complaint against a local printer.

in New Hampshire, all but one of the participating printers were out of compliance at the
start of the pilot, primarily related to thelr RTAPR (regulated toxic air poliutant) emissions,
storm water, and hazardous waste requirements. These issues, described below, were
resolved before or immediately after printers joined the program.

s  Most printers had not completed their RTAP demonstrations or their “no exposure”
certification for storm water.

s For hazardous wastie, many printers didn't know how to characterize their waste or
were mischaracterizing their waste, and some printers generaling hazardous wasle
did not have RCRA 1D numbers. For example, many printers had questions on the
waste classification of metal-containing inks.

e The most frequent RCRA compliance violations were improper labels or absence of
labels on waste drums, and improper labeling of waste rag containers.

« For air compliance, recordkeeping to determine annual usage of raw malterials was
found lacking. Compliance with the New Hampshire DES requirements was oo
complex for most printers, and PrintSTER and NHDES were able to provide direct
technical assistance.

s  One printer was discharging waste water o the seplic system and needed o install
freatmernt equipment.

Assistance from PrintSTEPR during the application phase brought these facilities into
compliance. Further, the process also greatly improved the printers’ awareness levels
regarding environmental issues. This awareness included reviewing materials before
purchasing materials and properly disposing of expired materials or materials the companies
no longer used.

During the endpoint telephone survey, printers were asked whether they thought their
compliance had improved as a result of PrintSTER. Overall, 86% of printers replied that their
compliance improved, as shown in Table 16
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Table 16: Printers’ View of Their Change in Compliance Status During PrintSTEP

Missouri 83% (5/6) 17% (1/6)
New Hampshire 87% (26/30) 13% (4/30)
TOTAL 86% (31/36) 14% (5/36)

Source: PrintSTEP pilot endpoint telephone survey of participating printers.

It is beyond the scope of this study fo evaluate whether the non-PrintSTER printers or the
secior as a whole changed compliance practices during the same time period.

Summary Assessment of Findings on Environmental Protection and Practices
Assessing all pilot parameters as a whole, improvements were observed in some areas
while in others little or no change was seen. A greater percentage of facilities reduced air
and hazardous waste emissions in the PrintSTEPR group than did in the general population
of the two states, when corrected for activity level. Other environmental areas were
assessed for the PrintSTEPR group but not compared with the same areas of nonparticipating
printers. For these areas, meaningful changes in performance on waste water and storm
water were not seen; however, these areas are not typically the printing sector’s primary
environmental concern. An increase in poliution prevention activity of an average of 5% in
the pilot states was observed. For all of these parameters it should be noted that only a
small number of data points were available, in some cases as small as three (a.q., for New
Hampshire non-PrintSTEPR air emissions data). Lastly, an all-around improvement in
compliance and awareness of environmental requirements for all participating printers was
clearly seen. This improvement will undoubtedly have future positive impacts in {erms of
better waste management and recordkeeping practices.

Several PrintSTEP printers in Missouri grew considerably during the pilot, consequently
increasing their waste streams. This growth was not always effectively or entirely normalized
by the Production Activity Index (PAID provided by the facilities. For example, one printer
added two large presses and increased production considerably, 8s measured in ons.
Howaver, the company cut prices and iis profit margin went down at the same lime,
reflecting the increasingly competitive nature of the industry. This company seleciad g PAl
at the start of the pilot based on sales, which did not ultimately reflect the changes at the
facility that would affect environmental releases. The PrintSTEPR Coordinators observed that,
in many cases, when printers joined the PrimtSTEPR program they also performed significant
housekeeping and cleanouts that could conceal real changes in waste guantities from
baseline to endpoint.
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This section presents information on the administrative efficiency of PrintSTEP for printers.
The findings are based on phone interviews with the participating printers, as well ag
interviews with the state PrintSTEPR Coordinators.

Two of the four pillars of PrintSTER were designed to directly improve the efficiency of the
reguiatory process for printers. Thase pillars are presented here:

s Regulatory Simplification. With PritSTEP’s multimedia approach, printers’ waste
water, hazardous waste, storm water, and air requirements are all covered in one
package. In designing PrintSTEP, regulatory simplification was intended to improve
ervironmental performance while also making the process less time-consuming for
printers.

= Operational Flexibility, When a printer makes a process change under PrintSTER,
in many cases, no approval is required. If the change doss not result in an alteration
o the printer’s PrintSTEP levels, the changes needed to respond 10 market demands
can be made without waiting for a lengthy approval process.

The following sections address the question of how efficient the PrintSTEP participants
found the program (o be, and wheather it achieved the improved efficiency goals set forth
inn the program design.

Understanding of Environmental Reguirements

Changes in printers’ understanding of environmental requirements were assessed. Printers
were asked 1o assess their understanding of the environmental regulations before and after
PrintSTER. All printers felt they had gained a better understanding of their requirements
during their participation in the pilot. The PrintSTEP Coordinators confirmed this
improvement. Through the application process and the PrintSTEP materials, the
participating printers improved their understanding of their environmental requirements.

At the beginning of the pilot, PrintSTEP printers were asked o characterize how well they
understood their environmental requirements. At the endpoint, printers were asked o think
hack and characterize how well they had understood their requirements prior {o joining
PrintSTEP. Looking back, few printers thought they had had a good understanding of the
requirements, as shown in Table 17, Considering air, hazardous waste, waste water, and
storm water requirements, printers said they had least understood the air requirements prior
to joining PrintSTEPR, with only 18% reporting they had had a “very good” or “fairly good”
understanding. The PrintSTER Coordinator noted that the noncompliance issues at the start
of PrintSTEPR were mainly related to air (primary the New Hampshire RTAP requirements) or
storm water requirements, and this observation was confirmed by the responses presented
in Tables 17 and 18,
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AT

Environmental Requirements Prior to PrintSTEP

Table 17: Percentage of Printers with a Good Understanding of their

17% 20% 19%
Storm Water 17% 27% 25%
Waste Water 50% 47% 47%
Hazardous Waste 67% 50% 53%

Source: PrintSTEP pilot endpoint telephone survey of patticipating printers.

Printers had been asked this same guestion about their level of understanding of their
environmental requirements two vears earlier prior to joining PrintSTEP. At that ime, many
more printers thought they understood the requirements. Only after their PrimtSTEP
participation did they realize that they had not fully understeod the requirements. In other
words, they didn't know what they didn’t know. This change in their perception was the case
for every medium, and in both states, but again, was most pronounced for air requirements,
as shown in Table 18, representing the responses for both Missourt and New Hampshire
combined.

Table 18: Change in Printers’ Perception of Initial Understanding of their

Environmental Requirements Prior to PrintSTEP

Air 49% 19% -30%
Storm Water 45% 25% -20%
Waste Water 1% 47% -24%
Hazardous Waste 1% 53% -18%
Source: PrintSTEP pilot baseline and endpoint telephone surveys of participating printers.

The PrimtSTEP Coordinators noted that this increased understanding goes beyond
regulatory reguirements, stating that the Primt8TEP process not only brought the printers
into compliance, i also greatly improved their “awareness level” regarding environmental
issues. This awareness included knowing to review materials before purchasing them and
disposing of expired materials that are no longer used.

When asked why they didm't initially understand the requirements, the reason given most
often for all media by the printers was that they were unaware of the regulations. The types
of comments received from the printers include the following:
= At the start of the program, [ was] not sure there were any air requirements.”
= “We didr't know we were using hazardous materials”
= “lwas new 1o the industry and didn't think about [the requirements] before
PrintSTER.”
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Ability to Respond 1o Business Opportunities
Operational flexibility was one of the pillars of PrintSTEP, and the evaluation sought {o
determine if PrintSTEP had been successful in providing operational flexibility. The baseline
interviews at the start of PrintSTEP revealed that environmental requirements had impeded
a business opportunity for only one printer. In the interviews conducted with participating
printers two vears later, one printer reported that his facility’s participation in Primt&8TEP
gnabled the company o quickly and easily respond 1o market conditions. Additionally, other
printers did install new egquipment without having to wait for state approval. Further details
on situations where PrintSTEPR positively impacted business opportunities can be found in
the next paragraphs.

In Missouri, one printing facility was able to install an additional sheetfed lithographic press
much more quickly than it could have, had the company not been a PrimtSTEPR participant.
The facility first contacted the PrintSTER Coordinator, who consulted the city’s air permit
chief. The air permit chief agread that the new press couid be covered under the existing
PrintSTER Agreement. The emissions from the new press were calculated 1o be 3 tons per
vear {ipy). Prior to the press installation, the facility's VOU emissions were 12 tpy, thus the
additional 3 tons brought the company’s total up to a total of 15 tpy. The facility was at
PrintSTER Alr Level 2, which covers emissions up to 20 fpy. The PrintSTEP permif process
ook a total of three days, instead of an estimated three months under the traditional
regulatory system. This efficiency saved the facility, state agency, and the cily time and
expenses in not having o formally undertake the traditional permitling approval process. it
was also beneficial that the company had a single point of contact so i was able o find out
easily what it did or did not need to do.

Another printer added four flexographic presses during the pilot program. This printer also
changed to “zero VOC” inks and did not change their air emissions from the printing
opergtions. A third printer exchanged printing presses in a “like-for-iike” swap. Thea new
press was more modern and had greater capacily, but did not increase the air emissions.
The process for these facilities only took two days for each permit modification.

in all three situations, the printers remained within the same PrintSTER air level, therefore,
the permit modifications only required a visit from the PrintSTEP Coordinator. Under the
fraditional regulatory system, these permit modifications could have taken as much as three
months and resulied in a 200-page permit request 1o the state. Instead, the process ook
only two or three days and saved the facility, the state, and the City of 5t Louis the time and
expense of the formal permitling process.

Further, some of the parlicipating printers did receive approval of their PrintSTEP
Notification or Agreement more quickly than approvals had been received under the

raditional reguiatory system, as shown in Table 18; an equal number saw no change inthe
turnaround time.
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Table 19: Difference in Turnaround Time between PrintSTEP

and the Traditional Regulatory System

Shorter 47% (16/34)
About the Same 47% (16/34)
Longer 6% (2/34)

Source: PrintSTEP pilot endpoint telephone survey of participating printers.

Maost of the participants received a PrintSTEP Notification, rather than an Agreement, which
does not require an official "approval” from the state agency. These printers for the most
part did not have any permits or environmental approvals prior to PrintSTEP either, soitis to
be expected that they would not see a significant difference between the two sysiems.

Value of a Multimedia Approach
The multimedia approach 15 a key design slement of PrintSTER, contributing to how the
“regulatory simplification” pillar s implemented, as well as providing a holistic view of wastes
o encourage implementation of the “poliution prevention” pillar. In addition to simplifying
and consolidating printers’ cross-media regulations, PrintSTER further implementad a
multimedia approach by assigning PrintSTEPR Coordinators, who served as a single point of
contact to respond o printers’ multimedia quastions.

Prior 1o joining PrintSTEPR, some of the participants dealt with multiple state contacts for their
different environmental media questions and requirements. Only one printer in Missourt and
three in New Hampshire identified a single source they could contact for environmental
information in thelr state. Results from the baseline interviews showed that nine printers in
New Hampshire (22% of respondents) did not have multimedia releases and therefore did
not initially feel the need for & multimedia point of contact. As discussed previously,

however, many printers were unawarg of their environmental requirements prior {o their
participation in PrintSTEP. Overall, a majority of printers saw an advantage in having a
single point of contact {o assist them.

During the course of the pilot, almost all of the printers contacted the PrintSTEP
Coordinator, and more than 80% were satisfied with the information they received, including
80% who said they were “very satisfied,” as shown in Table 20,
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Table 20: Percentage of PrintSTEP Printers Who Contacted Their

PrintSTEP Coordinator and Satisfaction Rates

o o Thor 100% 83% 87% 48% 89% 54%
Coordinator (8/8) (5/6) (33/38) (15/31) (41/48) (20/37)
\Plzpfsp;?;ie 4 100% 100% 76% 93% 80% 95%
With Response (8/8) (5/5) (25/33) (14/15) (33/41) (19/20)
Participants

Somewhat 0% 0% 15% 7% 12% 5%
Satisfied ° ° (5/33) (1/15) (5/41) (1/20)
With Response

Participants

Somewhat o o 9% o 7% o
Unsatisfied 0% 0% (3/33) 0% (3/41) 0%
With Response

Participants

Very Unsatisfied 0% 0% 0% 0% 0% 0%
With Response

Source: PrintSTEP pilot midpoint and endpoint telephone surveys of participating printers.

in the first year, a few New Hampshire printers said they had not been satisfied with the
information they received when they contacted their PrintSTEPR Coordinator. These printers
stated the following reasons for their dissatisfaction:

= “Spoke with different contacts. No cohesive follow-up.”

s M didn't think program was applicable to my facility”
During this time, changes in staffing for PrictSTEPR in New Hampshire likely affected these
comments.

in both states, those facilities that did not contact the PrintSTEP Coordinator said no
situations arose where help was required,

During the second year of the pilot, about one-half of the participants contacted their
PrintSTEP Coordinator, and all were satisfied with the information received. It is important to
note here, as with other interview information, that the decrease in response rate for the
endpoint survey is likely to have affected these resulls.

Printers were also asked what effect the multimedia coordination at the state agency had on
the turnaround time of the regulatory process. One-half of the Missouri printers and 35% of
the New Hampshire printers commented that PrintSTEP's multimedia coordination at the
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state agency sped up the regulatory process for them. Most printers thought PrintSTEF had
no net effect on the timing of the reguiatory process, as shown in Table 21

Table 21: Impact of PrintSTEP Coordinators in Expediting the Regulatory Process

Sped up the regulatory process 50% (3/6) 35% (8/23)

Had no effect on the speed of the 50% (3/6) 65% (15/23)
regulatory process

Source: PrintSTEP pilot endpoint telephone survey of participating printers.

In addition to tracking how many printers were in touch with the PrintSTEP Coordinator, the
outcome of this contact was assessed qualitatively. Contact with PrintSTEP Coordinators
often led to improvements at facilities, demonstrating the benefits of a multimedia reguiatory
approach in terms of both environmental guality and time/monegy. For example, during the
initial application process, the Missouri PrintSTEP Coordinator toured each facility to review
and advise the printers on their permitting, air guality, hazardous waste, solid wastie
recycling, waste water, and storm water procadures. In New Hampshire, however, the
PrintSTEPR Coordinator judged that state’s pilot program should have met more often with
participating printers. “The single point of contact is very important to help printers resolve
thelr issues.”

One unexpected significant occurrence was the change in New Hampshire's hazardous
waste requirements during the PrintSTEP pilot. Both the New Hampshire PrintSTEP
Coordinator and one of the PrintSTEP printers mentioned this problem as a major
drawback. After the PrintSTEP pilot had started, New Hampshire implemented a Small
Quantity Generator (SQG) Self-Certification Program that required additional action on every
printer’s part. This state requirement was not in effect at the time PrintSTEP was customized
for New Hampshire; therefore it was not incorporated into the PrintSTEP workbook or other
aspects of the pilot. When the SQG program came into effect, PrintSTEP was no longer a
comprehensive muitimedia program for many printers as it did not include these new
requirements. Several printers voiced complaints about this situation, saying it caused
confusion, given that PrintSTEP was advertised as a multimedia program.

It should be noted, however, that the PrintSTEP participants, as a result of being involved in
PrintSTEP, received tailored one-on-one assistance to ensure their compliance with this
new state requirement; this would not have occurred in the same manner had they not been
involved in PrintSTEP.

Costs for Printers
This section discusses participants’ time spent on PrintSTEP recordkeeping and reporting
requirements as compared to their time spent on these activities prior to joining PrintSTER.
What could not be quantified are the potential costs which printers were able 1o avoid as a
result of PrimtSTEP, including but not limited to; potential consulting fees, fines, lost
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production due 1o permit delays, and the additional time spent learming environmental
requirements without one-on-ong assistance.

Missouri printers did see some reductions in their time requirements, with 67% spending
less time on reporting under PrintSTEP, but most showing no improvements in their time
spant on recordkeeping, as shown in Table 22, In New Hampshire, approximately oneg-half
of the printers saw no change in the time spent on recordkeeping and reporting, while a fair
number said their time spent was greater under PrintSTEPR, and a few said their time
decreased.

Table 22: Change in Participants’ Time Spent on PrintSTEP,

as Compared with the Traditional Regulatory System

Time Spent on o o o 0 0 0
Recordkeeping 33% (2/6) 50% (3/6) | 17% (1/6) 6% (2/31) |52% (16/31) {42% (13/31)
Time Spent on o o o 0 0 0
Reporting 67% (4/6) 33% (2/6) 0% 13% (4/31) |55% (17/31) {32% (10/31)

Source: PrintSTEP pilot endpoint telephone survey of participating printers.

Prirters were also asked to quantify how much their ime increased or decreased for these
activities under PrintSTEP when compared to their requirements prior 1o joining PrimtSTEPR.
On average, PrintSTER printers spent 12% more time on recordkeeping under PrintSTEP,
and 6% more time on reporting, as shown in Table23.

Table 23: Magnitude of the Change in Participants’ Time Spent on PrintSTEP,

as Compared with the Traditional Regulatory System

() o I1€SS 10 o more
Time Spent on Reporting +6% 50% less to 100% more
Source: PrintSTEP pilot endpoint telephone survey of participating printers.

When asked why PrintSTEP took more time, printers generally stated that the additional
time was needed because previously they had spent so little time on their environmental
requirements. Almost all printers responding to this gquestion indicated that the additional
time was worthwhile. Some of the responses included the following:
s “We weren't doing much before, and now we have been keeping betler records.”
e “We were unaware of reguiations at first, so there was g big increase at first, but now
i's not that burdensome since | know what | did before”
+« “‘I'm more aware of chemicals going in and out of facility and want to keep better
frack of what's coming in and out”
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¢ “No one was keeping track of things being filed properly before. | maybe spend 30
minutes a month on it now, which is probably more than was doneg in the past, since |
don’t think anyone was really keeping records.”

Note that many of the parlicipants were not complying with the environmental requirements
prior to PrintSTER and, as such, had spent little or no time on recordkeeping or reporting.
After joining PrimtSTEPR and coming into compliance, thelr ime spent on these activities
increased. For example, in New Hampshire, most printers had not completed their RTAP
calculations as required by the state. After joining PrimtSTEPR, they did learn of and complete
their RTAP calculations. This step was perceived by some printers as an additional
requirement that they had not performed under the traditional regulatory system, although
they should have. One printer who said his time spent on recordkeeping and reporting
increased by 80% explained that this increase was primarily owing o the RTAP calculations.

Additionally, for the purpeses of this evaluation, PrintSTEPR participants were required to
submit updated RTAP calculations in 2005 for calendar year 2004. This was required only
for the pilot evaluation. For all other years, and for non-participating facilities for all years,
annual RTAP emissions are only required to be reported for sources that require permits.
Some printers saw this as an additional burden.

Another reason that printers did not generally see reductions in the time spent on their
environmental recordkeeping and reporting requirements could have to do with constraints
in the implementation of PrintSTEP. For example, the nature of the media-specific fee
collection in each state could not be altered. Media-specific programs are funded through
fee collection, and fees are collected when reports, such as hazardous waste reports, are
submitted. Media-program offices within the state agencies could not allow PrintSTEP to
collect the fees or associated reports. As a result, PrintSTEP printers with multimedia
requirements still had fees and reporting due at various times throughout the year; this
reduced the potential benefits of PrintSTEP that could have been realized if the state
agencies had been able to consolidate the collection or fees and/or reports, part of the
original design of PrintSTEP.

Summary Assessment of the Efficiency of PrintSTEP for Printers
One of the goals of the designers of PrintSTEP was to offer a streamlined method for
printers 1o address their environmental requirements. This concept of improved “afficiency”
encompasses many facets, including the following:
= An easy way for printers (o learn about and understand their environmenial
requirements for all media.
= Improvements in the regulatory process that would allow printers o respond 1o
husiness opportunities more quickly.
= A multimedia approach that encourages a holistic view of operations so the impacts
of any changes are considerad across media.
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= A process in which recordkeeping and reporting requirements are less time-
consuming for printers.

in some of these areas, PrintSTEPR offered significant improvements, while in others the pilot
had litile effect. A summary of each aspect of efficiency for printers follows.

Printers clearly gained an increased understanding of thelr multimedia environmental
requirements. This understanding was their primary motivation for joining the pilot and their
improved compliance and responses 1o the survey questions demonstrate that their
understanding did improve.

The PrintSTEP pilot demonstrated that the program has the pofential to allow printers o
respond (o business opporiunities more quickly. The concept of allowing for operational
flexibility and how it was implemented in PrintSTER appears sound. it may well be a more
sought-after or valuable feature in sectors where changes that impact emissions occur more
frequentiy.

Regarding the "holistic view of operations,” participants noted a significant value in having a
designated PrintSTEP Coordinator in each pilot area. Almost all participants contacted their
Coordinator at some point during the pilot; the vast majority were satisfied with their
interactions. In several cases, this interaction led to regulatory or environmental
improvements.

With regard 1o time requirements, Missouri printers did see some reductions, with 67%
spending less time on reporting under PriftSTEPR, although most printers saw no change in
the time spent on recordkesping. in New Hampshire, approximately one-half of the printers
saw no change in the time spent on recordkeeping and reporting, while a fair number said
their time spent was greater under PrintSTEP, and a few said their time decreased. This
finding may be the result of three factors: a) many printers were not meeting their
environmental recordkeeping and reporting requirements prior to PrintSTEP and as a result,
did not spend any lime on these activities prior to the pilot, In fact, almost all of the printers
responding to questions indicated that the additional time spent on environmental
requirements under the pilot was worthwhile; b) because of consiraints within state
organizations, there were still some media-specific reports and fees due at various times
throughout the year which could not be consolidated; and ¢} in one pilot state, a new state
requirement (the NH SQG self-certification) was introduced after the pilot was launched.

Additionally, most printing facilities are small and are not required to obiain permits such as
state operating permits for thelr air emissions. These types of fadilities have not experienced
lengthy or time-consuming permit approval processes. The streamiined aspects of
PrintSTER, therefore, were not seen as a benefit by such facilities. A streamiined program
like PrintSTEPR could expect 1o see greater efficiency improvements in industry sectors in
which more multimedia regulatory reporting and approvals are required.
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Interviews were conducted with key staff at each stale’s environmental agency both at the
baseline and after pilot implementation. Interviews focused on assessing the pre-PrimtSTER
organization of the state agency and the procedures and level of effort required from the siate’s
perspective to administer a sector-based, multimedia program as compared with a standard
media-based approach.

Improvements inherent in the PrintSTEP objective of regulatory simplification, which is one of
the pillars of PrintSTEPR did have positive impacts on states.

o Regulatory Simplification. If reguiations are simplified for the regulated community, it
will also be simpler for state personnel to administer. In addition, EPA provided a siale
guide on PrintSTER to each participating state which they tailored {o reflect state/iocal
requirements, as applicable, as well.

Efficiency in Missouri Pilot
in Missour, interviews were conducted with staff from the Air and Land Protection Division,
Hazardous Waste Program, Water Follution Control Program, and Air Pollution Conirol
Program.

Organization of Missouri DNR

in Missouri DNR, media programs are compartmenialized with some single-media units

working together on cross-media aclivities. Those mentioned during the staff interviews

included the following:

=« HMultimedia inspections coordinated by inspectors in the St Louis regional office who
are cross-trained. In these instances, Missouri BNR personnel stated that faciliies seem
o appreciate the cross-media coordination, as i appears 0 be less time consuming for
them.

s Technical assistance programs {TAPs) in the state designed to address multimedia
concerns, including mullimedia environmental compliance inspections and an
institutional enforcement coordinating committee that crafts multimedia enforcement
soiutions.

s “Concurrence of Action” forms that allow different permit programs to inform and
obtain permission from each other for multimedia actions.

For general questions and very basic permitling guestions (e.g., questions about whether a
permit was required), printers can call the TAP. 8mall businesses typically call for general
information. For more specific quastions they are referred directly to the individual programs’
staff. Because the Alr and Land Protection Division covers permitting for all programs, this
division is the de facto contact for multimedia quastions, including permitting. The group
serves as a permit Coordinator to help companies figure out which media permits they may
need and refers them to the appropriate permitting staff and to the TAP. This function is
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publicized by other Missouri DNR program staff members, who call the division if they leamn
of a facility that may have multipie permitling issues. Before the implementation of
PrintSTER no specific point of contact existed for printers. Under the pilot program, the
PrintSTEP Coordinator served as that single point of contact, but only for the St Louis
region as that is the designated pilot area. Other agencies were involved with PrintSTEP,
including the Metro Sewerage District, the St Louis City Alr Pollution Control Division, the
St Louis County Health Department, the EPA Region 7, the Alr Conservation Commission,
and local counties and cilies.

Comparison of the Traditional Missourl DNR Structure with the PrintSTEP Program
The existing regulatory system at the Missouri DNR was described by media office staff in
the following manner:

Air. Missourn air permits include the following:

e Cieneral Permit. This permit is used for industry seclors as a group, but no general
permit exists for printers.

« Basic Permil. This permit is for facilities for which potential emissions are below a major
source threshold.

+« Intermediate Permit. This permit is for facilities for which potential emissions are greater
than a major source threshold, but facilities elect {0 take restrictions (o keep emissions
below that threshold. This permit is similar to a Federally Enforceable State Operating
Permit (FESOP).

s Title ¥V FPermit or an Intermediate Permit (can apply for either type of permit). Facilities
with a Title V Permit can increase emissions up 1o the regulatory limit rather than having
an artificial cap. Itis harder to expand operations with an Intermediate Permit; there may
be as much as a 180-day delay. With Title V, however, compliance assurance
monitoring measures have (0 be put in to provide a higher degres of cerfainty. In
confrast, the Intermediate Permit requires additional record keeping 1o prove that the
facility’s emissions are below the major source threshold.

Waste Water. In Missourl, one state agency staff member is responsible for industrial
pretreatment permits for the state. Printers in the pilot area discharge to POTWS,; no direct
dischargers exist. Most printers in Missourn would not be expecied to have a permmit from a
POTW. Statewide, only seven or eight printers are SiUs and would therefore be permitted
by a POTW and undergo inspections. Non-Slus would not have a permit. No categorical
pretreatment standards are in place for printers; thus the POTW sets the standards. POTW
rules differ by county.

Storm Water. Al least two printers in the pilot area held genearal permits for storm water
prior 1o the start of the PrintSTER pilot. The state-level industrial pretreatment person

interviewed did not know whether additional printers in the pilot area held storm water
permits.
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Hazardous Waste, Hazardous waste permits in Missouri are only issued for
treatment/storage/disposal (TSD) facilities. Facilities that generate hazardous waste register,
obtain an 1D number, and pay fees. The Missourt hazardous waste categories are slightly
more stringent than the federal categories.

Consolidation. Across all media programs, limited reporting consolidations were available
to PriftSTER printers during the pilot. Printers still have their monthly sewer bills, state storm
water fee, and air and wasie fee. However, on-site compliance assisiance assessmenis
{conducted by the PrintSTEP Coordinator) were consolidated across media and such
assessments proved 1o be very helpful in identifying areas for environmental improvements.

Costs for Missouri DNR. Missouri estimated the time it takes to process a standard
construction permit for printers the size of those included in PrintSTEP. This estimate is
compared with the time it ook to implement the PrintSTEP pilot per printer in St Louis, MO,
Table 24 displays the estimates.

Table 24: Total Estimated State Staff Time to Implement the PrintSTEP Pilot per Printer in
St. Louis, MO

Total estimated time for implementing PrintSTEP per printer in St. Louis, MO.

Notifications: 69 hours/printer
Agreements: 132 hours/printer
Total estimated time for processing standard permits in Missouri

Water (typically not applicable to printers): 12 hours/printer
Air (occasionally applicable to printers): 20 hours/printer

Source: Interviews with PrintSTEP Coordinator.

Table 24 reflects the approximate time it took for the state PrintSTEPR coordinator 1o

complete the following types of activities:

= Soliciting printers, conducting workshops and hearings, reviewing Applications and
setting up the Repository;

s A visil {0 each interesied facility at least twice, with the second visit 10 work with the
printer to complete the printer's Application and provide other on-site environmental
assistance;

« Developing, drafling and finalizing Notifications and Agreements; and

¢ Completing MOUs with city air, county air, and sewer departments.

Table 24 also reflects the time it takes fo process standard construction permits in MO for

printers the size of those included in PrintSTEP; the aclivities encompassed within that ime

estimate include the following:

s Responding to questions regarding obtaining a construction permit;

+« Logging the application and checking for completenass by the initial review unit {when
the 20 day clock starts);
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e Submitting the application into the queue for technical review;

s  Reviewing the application for potential and expected emissions levels and, if emissions
levels indicate, modeling ambient poliutant concentrations beyond the fenceling; the
review includes additional questions and clarifications as needed by the staff;

« Drafting the permit and selting any operating or performance conditions as necessary,

s Providing the draft permit to the applicant for review, and

+ igsuing the permit.

It should be noted that MO charges the printer a fee per hour it takes to process the permit

application; as a result, there is a built-in incentive for the printer to provide all the required

information up-front thereby reducing the time it takes to process the standard construction
permit.

As shown above, the activities reflecied in the FrintSTER estimate are much broader than
the activities encompassed in processing a permit under the traditional system.

The PrintSTEP Coordinator assassed that the time required of the state would decrease
dramaticaily were a printer joining PrintSTEP today. Because the PrintSTEP Coordinator
was working on a procaess that was under development, every time a different issue arose
the Coordinator had to consult with the SAG {0 determine how o proceed. This learning
curve would not apply in the future. However, some efficiencies were seen, including the
ability to focus only on those issues relevant 1o g particular printer's specific processes.
Being familiar with printing processes as the Coordinator was, the Coordinator did not need
o ask about every piece of equipment; a permit writer unfamiliar with the sector might have
to do this.
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Efficiency in the New Hampshire Pilot
For the evaluation, interviews were conducted with staff from the New Hampshire SBTAP
and pollution prevention, water poliution, enforcement, outreach, air, and waste
management programs, all of which are located in the New Hampshire DES (NHDES)
offices in Concord, New Hampshira.

Organization of NHDES

Each media program within NHDES operates separately. However, some cross-media

activities do occur. Those mentioned during the staff interviews included the following:

= Cross-media initiatives with individual sectors in specific areas, primarily driven by
SBTAPF. For example, work was underiaken with the automotive sector in compliance,
pollution prevention, and best management practices. Other multimedia efforts have
involved dry cleaners, hospitals (for mercury), and spray-booth operations.

= Cross-media inspections occurring approximatsly six imes per year. For these
inspections, the separate media programs collaborate on targeting and performing the
inspection. The time needed for mullimeadia inspeclions has been reduced and is now
almost the same as that required for separate inspections. The time required of the
facility is roughly the same.

= Compliance assistance sfforts of the pollution pravention group often have a ¢ross-
media focus. The outreach/communication Coordinator's activities are often multimedia.

Given the fact that the DES is organized by media, no single point of contact for printers
axisted before the creation of the PrintSTEP Coordinator role. in the past, for this type of
assistance small printers contacted the municipality and larger permitled printers contacted
the person listed on their permit. Others would contact the DES main number or the public
information center. Referrals (o the pollution prevention group are also sometimes provided
during inspections or in letters of deficiency, as the pollution prevention group has a
muitimedia focus.

Comparison of the Traditional NHDES Structure with the PrintSTEP Program
The existing regulatory system at the New Hampshire DES was described by DES staff in
the following manner:

Air. In the traditional regulatory system, every facility must determine wheather its potential
amissions are less than the state thresholds for criteria pollutants and air toxics (known as
reguiated toxic air pollutants or RTAPs). Whare the facility exceeds a thrashold, a permit is
required. If a facility's potential emissions for criteria pollutants are greater than the slale
thrashold but lower than the federal threshold, an operating permit (Federally Enforceable
State Operating FPermit) is required. The FESOP must be renewed every five years. The
state usually processes applications in less than 80 days. The backiog of permits to be
processed is significant because the renewal procass for facilities that have had operaling
permits includes updating emission information, additional modeling, efc. if a facility’s
potential emissions of criteria pollutants or an air toxic are greater than the applicable
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federal threshold, a Title V permit is required. Only a few printers in the state have a Title V
permit. If a facility makes modifications that increase its potential emissions, it may need {0
apply for a FESOP or a Title V permit. Both the FESOPR and the Title V permits require
public notice. When a facility with a FESOP plans modifications that increase emissions, the
modification goes through the same process as a new application, including public notice
and an opportunity for public meeting, if requested.

An RTAR evaluation which includes calculating daily and annual emissions of RTAP
chemicals used at the facility is required for all businesses using any RTAR chemical.
However, facilities are not required to submit the data to the state uniess the levels are
greater than the threshold levels for a permil. Most printers do use one or more RTAPs
below threshold level; however, prior to PritSTEPR, they had not completed their required
RTAP evaluation. Once they joined PrintSTER, all printers were o complete their RTAP
demonstrations and submit the calculations with their Applications. Note that the RTAP
demonstration requirement was not new or specific to PrintSTEPR, although some printers
viewed it as such because they had not completed the calculations previously. As a result,
some printers considered this process to be a burdensome aspect of PrintSTEP, when
actually it was an existing state requirement prior {o PrintSTEP.

Waste Water. Most printers discharge o POTWSs. Municipalities with POTWSs may set
discharge limits for individual faciiiies, and facilities discharging to the POTW are required {0
pay a fee. The process is controlled iocally, consequently, the requirements {(such as
pollutant limits and the process for making changes in place) will vary among municipalities.
Printers in areas without a POTW typically ship their waste water off-site for treatment, in
which case management of their waste water falls under the hazardous waste regulatory
system. No printers in the siate are known to be direct dischargers.

Storm Water. New Hampshire has not taken full delegation of the EPA’s NPDES storm
water program. Therefore, the state handies outreach and assistance, but EPA Region 1
handles parmits. No printers are known to have a NPDES storm water permit in the state.
Thus, the regulatory system for both PrintSTEP and non-PrintSTER printers is the same.

Hazardous Waste. Every facility generating hazardous waste must oblain an EFA
identification number. Based on the quantity of hazardous waste generated, a facility will fall
into one of several generator status categories. Generator siatus determines reporting,
storage, and other requirements. Most printers are hazardous wasle generators and should
have an RCRA 1D number. If a facility increases its hazardous waste generation o the point
that its generator status changes, it must notify the siate.

Consolidation. Some consolidation of reporting requirements was possible in New
Hampshire. With respect to waste water, only the three Agreement printers had waste water

sampling requirements, and New Hampshire was successful in combining the waste waler
report with the annual PrimtSTEP report. This consolidation reduced one printer’s reporting
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requirement from guarterly to annually. The other two printers had annual reporting
requirements so no real reduction in guantity of reporis occurred; however, the printer could
combine all required reporting in one report and submit it to DES and the local POTW. For
hazardous waste, all faciliies generating hazardous waste are required to submit quarterly
activity reports. When the state receives hazardous wasie manifests, it deveiops a report of
all activity for that facility. The state then sends the report to the Tacility on a quarterly basis
o verify the information, and the facility submits its Tee. The state amplovys the same process
for the biennial reporting required under RCRA for LQGs. The PrintSTEP program was not
able to consolidate quarterly hazardous waste reporting reqguirements because these reports
are required by state statute. The state’s new SQG Self-Certification® program and the
Hazardous Waste Coordinator Certification program for full quantity generators (FQG)" are
not included in the PrintSTEP program, as these programs were introduced after PrintSTEP
was implemented.

Cost for NHDES. New Hampshire estimated the time it takes 1o process a standard air
permit for printing facilities; only air permits would apply to New Hampshire printers. This
fime is compared with the estimate for implementing the PrintSTEP pilot per printer in NH
and shown in Table 25.

Table 25: Total Estimated State Staff Time to Implement the PrintSTEP Pilot per Printer in
NH

Total estimated time for implementing PrintSTEP per printer in New Hampshire

Notifications: 72 hours/printer
Agreements: 126 hours/printer
Total estimated time for processing standard permits in New Hampshire

Air (occasionally applicable to printers): 59 hours/printer
Source: Interviews with PrintSTEP Coordinators.

The type of support provided by the PrintSTEP Coordinator during the PrintSTEPR
Application process and reflecied in the table above includes the following:

= Contacting printers;

= Reviewing Applications for completeness;

+  Contacting printers for missing support materials;

= Assisting printers with their RTAP evaluations;

s Conducting site visits to assist printers in completing their Applications;

= Developing, drafting and finalizing Notifications and Agreements;

° Under the Small Quantity Generator Self-Certification Program, each SQG reviews its hazardous waste
management procedures, conducts a self-inspection of its facility, and certifies compliance to DES every
three years.

YAFQG generates, in any one month, more than 220 pounds of hazardous waste (about %: drum), 2.2
pounds of acutely hazardous wastes, or 220 pounds of contaminated soil or absorbent. Under the
Hazardous Waste Coordinator (HWC) Certification program, any FQG must have on staff a certified HWC
trained to ensure compliance with hazardous waste rules.
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= Publishing required public notice(s); and
»  Setting up the Repository.

The RTAP demonstration was much harder and time consuming for printers to complele
than was originally anticipated. The PrimtSTEP team provided extensive support and it is
helieved that this support had a strong influence on the large number of printers choosing 1o
participate in the pilot.

Frocessing standard air permits in NH includes reviewing the application forms for
completeness, reviewing emission caloulations for accuracy, reviewing applicable rules for
insertion inte the permit, preparing the permit, discussing the permit with the source, and
posting the permit for public notice.

The information displayed in Table 25 (above) shows that PrintSTEP required more time
than the traditional system. However, the activities reflected in the PrintSTEP estimates are
broader and include mullimedia issues and requirements whereas the aclivilies cited for
approvat of a traditional permit are specific to air permits only. Because of the support
needed {0 get the pilot going and bring printers up-lo-speed, it is difficult to make a trus
comparison with traditional permitting. The PrintSTEP Coordinator atiributed the time
consumed with PrimtSTEP to three primary factors:

= Learning curve. Both the state and the printers experienced a steep leaming curve
in processing the Applications and the ensuing Agreements and Notifications. On the
Agreements, a considerable amount of time was spent on waste waler {reatment {o
include the rules that vary locally from site to site, as well as inclusion of all
requirements for an air permit. Once a template was established for these rules, the
Agreements became much easier {e.g. time spent was reduced by more than half
compared to the beginning of the pilol).

= Changes in personnel. The state PrintSTEP Coordinator changed several imes
over the course of the pilot.

« RTAP review. The printers were expected 10 perform the RTAP evaluations by
themseives because these evaluations were part of their existing state requiremeants,
but in reality, most printers needed assistance due to the complex nature of the siate
reguiation.

Taking these factors into consideration, it is clear that the time requirement for a PrintSTEP
printer ioining today would be much shorter. For example, developing the fourth Agreement
{not included in this evaluation) took less than half the time of each of the previous three.

Summary Assessment of the Efficiency of PrintSTEFP for State Governments
While streamiining and improving the effectiveness of state government operations were not
among the primary goals of PrintSTEPR, such steps are embodied in the reguiatory
simplification and public involvement pillars of the program. In fact, if less administrative
burden is placed on a printing facility, the state agency administering the program benefils
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directly. Because PrintSTEP was a pilot and had a steep learning curve, as well as required
significant preparation, administrative advantages were not immediately fell. However,
participants widely reported that once the program was established, they believed these
factors would improve.

Another administrative aspect is the positive impact on staffing by a program such as
PrintSTER. The state point of contact is able to work efficiently to resolve problems that are
sector-specific. Working this way will have economies that affect the industry secior directly,
and the quality of technical and compliance assistance will improve. In general, state
participants in PrintSTER felt that being a part of PrintSTEP was a positive experience.

Design of Public Involvement Component
One of the pillars of PrintSTER is providing an enhanced opportunity for public input on
printers’ environmental requiremeants. A Community Handbook was developed by the
national PrintSTEP team, and was customized by each pilot area. This handbook described
the PrintSTEP process for public involvement and also provided background on the printing
industry. The concept of enhanced public involvement was incorporated into the PrintSTEP
pilot by establishing processes 1o ensure the following:

s The community and interasted parties are notified when a printer applies for a
PrintSTEP environmental approval,

® The public can review any PritSTEP Application and provide input before the state
finalizes decisions.

® Printers talk with interested people early in the PrintSTEP process to promote
cooperation.

Notifying the Public. All PrintSTEP Applications were placed in a public information
repository. Information repositories were located throughout each pilot area. Many were at
public libraries, and both pilots created websites where Applications were posted. In
Missouri, information repositories were established in six 3t Louis County libraries and two
local Missouri DNR offices near the volunieer printers. In New Hampshire, information
repositories were established at the NHDES office and in the town offices of towns of
participating printers with PrintSTER Agreements. Applications were also available via the
PrintSTER website,

A registry was also established where interested parties could register {o be notified of any
new Applications or other PrintSTEP activities. As described in the following section
Community Ouireach Activities, each PrintSTEPR Coordinator and individual printers made
considerable effort to inform the public about the PrintSTEP process and the opportunity for
the public to get involved. No one registered with the PrintSTER Registry in either pilot area.
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In addition to filing the Application in the information repository, the program also notified the
public of all PrintSTEP Agreements through ong of several venues including newspaper
announcements, signs at the facility, and letters to public officials. Some printers with
“Notifications” aiso took these additional steps 1o notify the public even though it was not
required of them.

Commenting on Applications. The PrintSTEPR design also included a process 1o address
community commenis. A component of this process was the opporiunity for public meetings
o be held, f reguested, so that the printer, regulators, and the public could discuss
concems. If a case arose in which significant issues were not resolved at the public meeting,
the process included a step whereby the state would work with the community and the
printer to prepare a Communily Involvement Plan (CIP). This plan would outline how the
state agency, the printer, and the community would address the issues discussed at the
public meeting. The CIP would describe what actions must be taken for the PrintSTEP
process to move forward, The CIP might also describe actions o be taken after the
Agreement is finalized. A CIP template was developed by the national PrintSTEP workgroup
to facilitate the process.

No comments were received on any PrintSTEP Application, therefore no public meetings
were held and no ClPs were developed.

Facllitating Partnerships. Many federal and siate laws have public involvement
components. Public involvement requirements exist because lawmakers recognize that i is
important to hear from communities on local issues. The PrintSTEP design went one step
further by encouraging communities and printers to actually build a parinership to work
through environmental issues together. These partnerships were intended o go beyond
PrintSTER’s formal public involvement (described above), so that the public could have
ongoing involvement in the PrintSTEP process.

The PrintSTEP Coordinators and several printers in each pilot area initiated numerous
outreach efforts to inform the public about the pilot and invite public participation; however,
ne community members responded.

Community Qufreach Activities
To inform the community about PrintSTEP and opportunities for involvement, stakeholders
in each pilot area conducted extensive oulreach activities. These aclivities are summarized
below.

When the state agency set up its PrintSTEP pilot program, one of the first steps was 1o
establish a stakeholder advisory group (SAG). The purpose of the SAG was 1o help the
state make decisions on many of the details of how PrintSTEP should be implemented. The
advisory group included representatives from the communily, industry, and government and
was assembled o ensure that the pilot implementation would batter represent and meet the
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needs of all stakeholders. The specific oulreach activities of these groups in each siale are
discussed in detaill in “Implementation of the PrintSTER Pilots.”

To summarize, each pilot area conducted numerous activities 1o raise public awareness
about the PrintSTER pilot and the opportunity for public involvement. The PrintSTEP
Coordinator conducted or organized these activities including the following:

= Development of a community handbook.

= Distribution of press releases.

= Publication of articles in newsletters.

*  Creation of PrintSTEP website.

s  (Contact with local officials.

= Establishment of information repositories.

s Organization of workshops for printers.

= Publication of brochwres.

= Placement of radio announcements.

In addition to these activities, individual printers conducted their own community outreach
activities. All printers in Missowrt and five printers in New Hampshire conductad some
individual outreach activity (in addition to the PrintSTEP Coordinator's outreach) o let the
public know about PrimtSTEP. Most posted a sign at their facility, several placed an
announcement in the newspaper and/or sent lstters {0 public officials, and one printer held
an open house {which no one attended).

Level of Public Involvement in the PrictSTEP Pilot
As mentionad earlier, public response to PrintSTEP was limited. Public involvement can be
summarized in the following manner,
»  No parties registered with the PrirtSTEP Registry in either pilot area.
= No comments were submitted on any PrintSTEP Application, therefore public
meetings did not need fo be held, and Community involvement Plans (CiPs) did not
need o be developad.
= No community members expressed interest in PrintSTEPR after numerous outreach
efforts to inform the public about the pilot and invite public participation.
= Active public invelvement was limited o those community representatives who
volunteered {o join a Stakeholder Advisory Group.

Evaluation of the Stakeholder Advisory Group (SAG) Process
To evaluate the effectiveness of the public involvemnent component of PrintSTER, a survey
of participating community members was originally planned as part of the PrintSTEP
evaluation. However, no individual community members commented on any PrintSTERP
Applications or placed their names in the PrintSTEPR Registries. The PrintSTER Coordinators
solicited comments from their SAGs on the community involvement aspect of PrintSTEP.
This approach was used to gather as much information as possible on why the public’s
interest was so limited.
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The assessment of the SAG concept is based on input from those SAG members who
responded o the stakeholder survey, and from the PrintSTEPR Coordinators. The SAG was a
key element of the public involvement componant of PrintSTER. Note that responses from
the community representatives on the SAGs were also rather limited, despite numerous
efforts to solicit thelr input. Two paopie responded to the community survey in Missouri, both
of whom worked for community organizations in the area. Seven people responded to the
stakeholder survey in New Hampshire; all seven worked either for the state environmental
ageancy or for EPA Region 1. Their responses are summarized below.

The diverse nature of the SAG is what made it work well. All respondents said they were
satisfied or very satisfied with how the PrintSTEP SAG worked. In both states, the aspect of
the stakeholder advisory process that was found effective was the cross-sectional
composition of the stakeholder group. A Missourt respondent said that having
‘representatives from the printing industry, the regulatory agencies, and the community was
an excellent idea.” Anocther respondent felt that the group’s “broad representation kept the
process even and did not allow for any single opinion {o dominate”

Maintaining this diverse repressntation can be challenging. In New Hampshire, broad
stakeholder involvement was achieved early in the development of the program, but less so
after that. The members representing the public tended to decrease their pariicipation. Also
in New Hampshire, more regulatory people (than community representatives overall) were
involved in the stakeholder group. One respondent commentad that stakeholder input is
critical to developing programs and should be continued, but it is keeping stakeholders’
attention that is challenging. This challenge may have been compounded in New Hampshire
due to turnover in the PrintSTEP Coordinator position during the early stages of the pilot.

Maintaining communication is needed, while minimizing the burden on members’
schedules. Missouri maintained the diverse representation of the SAG largely by having
frequent meetings. The PrintSTEP Coordinator in New Hampshire thought more frequent
meaetings or communications among stakeholder advisory group members were needed,
and the sporadic nature of the communications could have coniributed fo the lack of on-
going participants from the New Hampshire stakeholder group. This thought was echoed by
a SAG member who said that members should have been kept more up-to-date.
Conversely, in Missouri, one criticism was that there were oo many meetings to attend. To
improve the efficiency of the Missouri SAG meetings, a facilitator was brought in, which SAG
members agreed improved the progress of the group discussions and shortened meetings.
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Evaluation of the Printers’ Involvement with the Fublic
in addition to the feedback from SAG members, participating printers also provided input on
the public involvement component of PrintSTER through phone interviews. Their views are
presented below, along with additional information from SAG members.

The public involvement component of PrintSTEP was not viewed as providing any
direct benefit for participating printers. The usefulness to printers of PrimtSTER’s public
involvement component was assessed based on telephone survey responseas. Findings
show that printers generally did not find the public involvement component of PrintSTEP {0
be beneficial. Specifically:

= None of the printers said they learned about community concerns through the
PrintSTER public involvement process. For example, one printer held an open house
and no one attended. This printer had also posted a sign outside the facility and put
an announcement in the newspaper. This printer thought his facility’s involvement
efforts did not provide any direct benefit.

s Four-fifths of the printers responding (83%, or 34 of 41} said that the public
involvement component of PrimtSTER was not beneficial. For example, respondents
said that they “didn’t see any benefit” to conducting cutreach activities. When asked
why they thought the public showed such limited interest, most printers said their
impacts were too small to warrant such attention. For example, one printer stated,
don't think [the public has] much of an interest. They don't see print shops as a threat
to them or the environment.”

#= The remaining printers (17%, 7 of 41) found the public involvement to be “somewhat
useful” These printers did not receive any feedback from the community, but thought
it was a good opportunity to “let the community know [that printers] are aware of
environmental issues.” One printer said he does “tell some customers about
PrintSTER and that people are receptive, but the general public is apathetic unless
the subiect directly involves them.”

Other stakeholders thought public interest was so limited because of the relatively
low environmental impacts of the printing industry. Stakeholders interviewed said the
prirting industry in general is not perceived (o be a business posing adverse effects on the
environment. If a member of the community were to focus attention on environmental
protection that attention would most likely be focused on a bigger industry or a
neighborhood business directly affecting the community member's environment. Several
respondents stressed that they didn't think it was a negative outcome that community
interast was so limited. The printing industry is perceived o present a low risk (o the
environment. Historically, the public rarely speaks up unless the facility presents unresolved
problems (e.g., odor or noise complainis). In this case, i seemed o some stakeholders that
members of the public didn't perceive that they needed to weigh in on the issues presented.
In some cases lack of an organized, active, and involved community {or neighborhood)
organization alse may have contributed to the lack of community involvement.
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Few stakeholders thought changes to the PrintSTEP design would resull in greater
community interest. The stakeholders that did offer suggestions for improving community
outreach suggested: more open houses at printers’ facilities; additional local press releases;
more mestings with local community leaders; and participation in community events (a.q.,
school graduations, town parades, sporting events). Other stakeholders did not think
additional efforts or changes fo the pilot design would result in any public participation. On
this note, these stakeholders suggested that no further altention be Tfocused on public
interest or involvement.

Summary Assessment of PrimiSTEF Public Invoilvement

FPublic involvement was one of the pillars in the design of the PrintSTEP program. In
addition, public involvement was one of the key elements that made the project different
from anything EPA and the stakeholders, as a group, had tried before. In the design stage,
extensive planning went into incorporating and encouraging public involvement in
PrintSTER. During implementation, considerable time and effort were spent to elicit public
participation. A variety of outreach aclivities o inform the public did not result in input from
the community. However, it is not possible to know how the public responded to the
outreach information. Several scenarios are possible:

= [Did members of the public read press releases (or newspaper announcements,
signs, or newsletler articles) and, based on what they read, feel reassured that
printers were generally an environmentally responsible industry? If so, PrintSTEF's
public involvement efforts were an effeclive and worthwhile cutreach tool,

+  Did members of the public ignore the PrintSTEP announcements, thinking that the
environmental impacts of printing are not enough of a concern for their valuable free
fime? If so, the fime, energy, and expense spent on informing an indifferent audience
was not the best use of resources.

s Were oulreach efforts insufficient to reach those members of the community who
would have been interested in participating? If s0, more costly or extensive efforis
{e.g., TV or radio announcements) would be warranted only f evidence indicates that
the pubiic would be interested.

Without knowing which of these scenarios occurred, i is assumed that some aspects of all
scenarios may have played info the final lack of public inferest. Results from stakeholder
interviews suggest that the second scenario is most likely {i.e. the environmental impacts of
the participating printers were not of public concern). In future projects, a method should be
devised to assess the level of public interest prior to designing a public involvement program
and conducting extensive oulreach activities. This assessment could be initiated through the
one component of the public involvement design that was a clear success: the SAG, which
included representatives of the community. The SAG’s input into the implementation of the
program was essential. However, most of the public involvement aspects of PrintSTEP were
largely finalized prior fo the SAG’s involvement. This development work was done at the
national level, and included extensive and passionate input from national advocates for
public involvemnent. Similar to the other program components, the Community Handbook
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developed by the National PrintSTEP team was intended as a guide, where each SAG
would use their knowledge and expertise o determine an appropriate level of effort and
identify the most appropriate and cost-effective form of public outreach for their community.
{tis not certain that a local SAG could have foreseen the lack of public response {o

PrintSTER, but this group is the best resource to develop an effective public outreach plan
for a given geographic location.
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Benefits and Drawbacks of Participating in PrintSTEP

During the telephone survey at the end of the PrintSTEP pilot, printers were asked about
benefits they saw from their involvement in PrimtSTEP. The majority of printers responding
(57%, or 20 of 35) said they gained a better understanding of their company’s environmental
impacts. Printers expressed a variely of motivations for joining PrintSTEP,; however, the
most frequent response was that they joined o improve their environmental compliance and
better understand their requirements. PrintSTEP met this need, as most printers consider
one of the primary benefits of their participation to be this understanding. The majority of
PrintSTEP participants were out of compliance prior to their involvement with the pilot;
PrintSTER brought these printers into compliance. Printers made the following comments:
= “Everyone in the shop is aware of the environmental impact of what they are doing. it
differentiates us from other printers.”
= YWe have “a greater awareness of hazardous materials. We found ways 1o reduce
consumption of materials ... saving money.”
= “We were able to get into compliance without worrving about punitive action from the
government.”
= Y don’t have to wonder if we're doing the right thing [regarding environmental
requirements], I'm sure we are”

The sacond most frequently stated benafit was having a single point of contact for
environmental questions. Printers felt having access 1o the PrintSTER Coordinator improved
communications and their relationship with the environmental officials:
=« “Just having a real person who provides guidance and assistance as opposed to
punitive threats” is the greatest benefit.
= Y| feal comfortable calling the state now and know who to call”

Table 26 summarizes printers’ responses (o the benefits they realized from involvement in
PrintSTEP.

Table 26: Benefits Printers Saw from Their Involvement in PrintSTEP

Better underst_andlng gf the requirements/environmental 57% (20/35)
impacts of their materials

Single cross-media contact for printing 29% (10/35)
Other: c.0|j§olldat|c_>n'of requirements; community 9% (3/35)
responsibility/public image

No benefits seen 6% (2/35)

Source: PrintSTEP pilot endpoint telephone survey of participating printers.

93

! One printer said they were involved with “pre-press only.” The other did not provide an explanation.

56

ED_002691_00000032-00060



The state PrintSTEPR Coordinators were also asked about the benefits of PrintSTEP, based
on their experience. Both Coordinators found the program to be a valuable approach to
improving the environmental performance of small businesses. The Missouri Coordinator
stressed the value of multimedia assessments in identifying opportunities for reduced
environmental impacts. He also stated that he found plant-wide air limits to work very well
and thought the PrintSTEPR Alr Levels should serve as a model for other programs.

The New Hampshire Coordinator stressed the benefit of bringing printers into compliance,
and helping them o maintain compliance through the simplified process offered through
PrintSTER. She also noted other benefits including promoting environmental awareness,
helping printers learm 1o review their materials and implement poliution prevention, and
providing operational flexibility.

During the telephone survey at the end of the pilot, printers were asked 1o describe what
they saw as the drawbacks from their involvement in PrimtSTEPR. Of the 16 printers
responding 1o this question, 82% (10 of 18) said they did not see any drawbacks. The
remaining six respondents gave a variety of responses, as summarized in Table 27. The
following specific comments were made:
= initially, it was exiremely time-consuming. | had to do things that my competitors did
not. In the long term, though, | think it was worth it
=l was an extra burden that | don’t think we should even beg involved in. I had to hire
someoneg for RTAP calculations.” (Note: RTAF was a NH state requirement
regardiess of PrintSTEP)

Table 27: Drawbacks Printers Saw from Their Involvement in PrintSTEP

None 63% (10/16)
Initially it required a lot of time (but not after the first year) 13% (2/16)
Time-consuming compared to the traditional system 13% (2/16)
Requires a definite commitment by the owner 6% (1/16)
Higher costs for PrintSTEP printers; everyone should do this 6% (1/16)

Source: PrintSTEP pilot endpoint telephone survey of participating printers.

The state PrintSTEP Coordinators were also asked about the drawbacks of PrintSTEP. The
Missouri Coordinator found the lack of community participation to be the pilot's greatest
drawback. In thinking ahead to how PrintSTEP concepts could be implemeanted in other
areas of the state, or in other sectors, he thought there could be difficuity in applving the
model. Much of the success of PrintSTEP, he said, is based on having a single point-of-
contact who is knowledgeable about the secior and the sector’s reguirements. To duplicate
the approach, he stated, would reguire training the proper staff o provide seclor-specific,
muitimedia assistance.
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The NH Coordinator found the voluntary design of the pilot to be a drawback in that it did not
ensure a level playing field for all NH printers. She felt that printers in the program who are
now in compliance put a lot of effort into coming into compliance, as compared 1o the effort
put in by non-participating printers which remains unknown. If PrintSTEP became
mandatory, it is anticipated that # would level the playing field and bring more printers into

compliance. Additionally, she noted that being a new program, the process

was very time-

consuming at first for both the state agency staff and the printers. The printers had (o work
through the RTAR information for the first time, even though it was an existing program
required by NH regardiess of PrintSTEP. Some of the printers thought they were in
compliance going into it the program, only 1o find out they were not and that work was

needed o come into compliance.

During the telephone survey at the end of the pllol, printers were also asked how satisfied
they were with PrintSTEP. Their responses are summarized in Table 28,

Table 28: Participating Printers’ Satisfaction with PrintSTEP

Very Satisfied 100% (7/7) 79% (23/29)
Somewhat Satisfied 0% 21% (6/29)
Somewhat Unsatisfied 0% 0%
Unsatisfied 0% 0%

Source: Endpoint telephone survey of printers.

The PrimtSTEP Coordinators were also both very satisfied with the pilot. The New
Hampshire Coordinator stated that PrintSTEP had resulted in greatly increased compliance
and awareness of environmental impacts for the printers involved in the program. In the long
run, she commentead, there will be cost savings to businesses and the siate agency.
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Summary of Findings

The evaluation findings are portrayed under two headings. a) The achievement of
PrintSTER goals; and b) Printers’ perspectives on benefits, drawbacks and satisfaction with
PrintSTEP.

The national PrintSTEP team established the goals of PrintSTEPR which directed the design
of the pilot program. The goals were met for the program 10 & greater or lesser extent and in
various ways as described below.

Goal 1: Enhance Environmental Protection
With regard 1o enhancing environmental protection and practices, improvementis were
observed in some areas while in others litle or no change was seen. While air emissions
and hazardous waste generation increasad when summaed across participating facilities, the
results did show that a greater number of PrintSTER facilities decreased air emissions and
hazardous waste releases as compared with non-PrintSTEP facilities during the pilet, when
corrected for activity level. Across both states, 51% of PrintSTEP printers reduced air
emissions during the pilot as compared with 38% in the non-PrimtSTEP group. Across both
states, 86% of PrintSTER printers decreased waste during the pilot compared to 48% of
non-PrintSTEPR printers.  With regard {0 waste water, there was no net change in the
discharge status of PrintSTEP printers. Similarly, there was no net change in the number of
PrintSTER printers requiring a storm water permit.

In addition, other indirect measures of environmental performance were observed. The pilot
led to improved compliance for 868% of the participating printers and promoted pollution
prevention and overall environmental awareneass. Thase faciors greatly enhance
gnwvironmental protection.

Geoal 2: Increase Use of Poliution Prevention Practices
Poliution prevention activity increased by an average of 5% for PrintSTEP printers. This
increased activity can be aitributed to the direct, on-site technical assistance provided by the
PrintSTEPR Coordinators, resulting in greater awarenass of potential pollution prevention
actions. It was also observed that printers that discontinued a pollution prevention practice
often had an accompanying elimination of the associated process or equipment at their
facility {e.q., silver recovery was no longer used because the printer swilched to digital pre-
press applications and no longer had silver discharges). Lastly, many PrintSTEP printers
were already practicing pollution prevention when they joined the pilot as would be expected
from facilities interested in a voluntary program focused on environmental protection.
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Goal 3: Improve Efficiency of the Regulatory Process for Printers
One of the goals of the designers of PritSTEP was to offer a streamliined method for
printters {0 address their environmental requirements. This concept of improved “efficiency”
ancompasses many facets, including:
= A streamlined methodalogy for printers {o learn about and understand their
environmental requirements across all media.
= Flexibiity in the regulatory process o allow printers 1o respond (o busingss
opportunities more quickly.
= A process in which recordkeeping and reporting requirements are 1ess time-
consuming for printers.

In some of these areas, PrintSTEP offered significant improvements, while in others the pilot
had litlle effect. A summary of each aspect of efficiency follows.

Printers clearly gained an increased understanding of their environmental requirements.
This understanding was their primary motivation for joining the pilot and their improved
compliance and responses 1o the survey questions demonstrate that their understanding did
improve.

The PrimtSTEP pilot demonstrated that the program can allow printers to respond to
business opportunities more quickly. The concept of allowing for operational flexdibility and
how it was implemented in PrintSTEP appears sound. However, since few printers
axperienced operational changes during the course of the pilot program, when all
participants were surveyed, the majority of printers saw no change in turnaround time to
process their environmental permits or requirements.

Participants noted the significant value in having a designated PrintSTER Coordinator in
each pilot area. Almost all participants contacted their Coordinator at some point during the
pilet and the vast majority were very satisfied with their interactions.

With regard 1o time requirements, some Missouri printers did see reductions, with 67%
spending less time on reporting under PrintSTEP,; however, most saw no improvements in
time spent on recordkeeping. In New Hampshire, approximately one-half of the printers saw
no change in the time spent on recordkeaping and reporting, while a fair number said their
time spent was greater under PriftSTEPR, and a few said their time decreased. This finding
may be the result of four factors: a) many printers were not meeting their environmental
recordkeeping and reporting requirements prior to PrimtSTEP and as a result, did not spend
any time on these activities prior 1o the pilot, in fact, almost all of the printers responding to
guestions indicated that the additional time spent on environmental requirements under the
pilot was worthwhile, b} due to constraints within state organizations, there were still some
media-specific reports and fees due at various fimes throughout the year which could not be
consolidated; ¢} a new state requirement (the NH SQG Self-Certification program) was
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introduced after the pilot was launched, and d) participants in NH had to submit updated
RTAP emission calculations in 2005 for the purposes of this evaluation.

Goal 4: Improve Efficiency of the Regulatory Process for State Governments
Launching and establishing this pilot program proved (o be more time-intensive for state
environmental agencies than the traditional regulatory system. Because PrintSTEFP was a
multi-media pilot with a steep leaming curve and required significant praparation,
administrative advantages were not realized during the timeframe of the pilot. However,
PrintSTEP Coordinators commented that after the initial setup (including establishment of
MOUs, teaching state required reporting, and other requirements, the process became mora
streamlined and efficient. The state PrintSTEP Coordinators were able to work efficiently {o
resolve problems that are sector-specific.

Both state PrintSTEPR Coordinators were very satisfied with the pilot. As one put it,
PrintSTER had resulted in greatly increased compliance and awareness of environmental
impacts and would result in cost savings to businesses and the state agency in the long run.

Goal 5: Enhance Public Involvement
While the opportunity for public involvement was significantly enhanced through the
PrintSTER pilots, the general public did not show any interest in PrintSTEP. Certainly, the
opportunity to obtain information was available o anyone interested in finding it. The
findings of the pilot show that the public did not appear interesiad in gatting involved with an
environmental program for this indusiry sector. This lack of public interest was interprated by
several stakeholders as an indication that the public did not perceive problems with the
participating printers and therefore did not become involved in the PrintSTEP pilot.

Goal 8: Provide Motivation for Stakeholders fo Participate in PrintSTEP
The evaluation findings showed that most printers were motivated to join PrintSTER in order
o improve their environmental compliance and beter understand their environmental
requirements. PrintSTEP met this need, as printers consider one of the primary benefits of
their participation to be this improved understanding. The benefits realized under PrintSTEP
outweighed the drawbacks of the pilot program in that printers overall were very satisfied
with the program. This would indicate that there is sufficient motivation for prinfers to
participate. Ancther motivation cited for joining was to save time and effort related to
environmental requirements. PrintSTEPR did not provide this benefit to the majority of
participants. For most participants, time requirements increased or remained the same
during PrintSTEPR, although possible reasons for this were described under Goal 3, above.

The potential for flexibility in making process modifications and responding quickly 1o
husiness opportunities was realized in PrintSTEP where those situations arose. This

flexibility was a potential motivation for both printers and state environmental agencies 1o
participate in the pilot.
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The siate environmental agencies were motivated o participale as a test of improved
program administration designed (o improve overall environmental protection. Upper
management in both Missowt and New Hampshire’s environmental agencies
anthusiastically supported the program. With the potential for increasing the efficiency of the
envirenmental requirements for the printing sector, motivation was provided for the ongoing
involvement of this stakeholder group. The pilot was more time-consuming than the
fraditional system, but PrintSTEPR Coordinators saw the potential for increased efficiency
once the pilot's implementation phase was completed. The siate agencies were very
satisfied with the pilot overall, indicating the motivation for state agency involvement exists.
Additionally, endeavors in both states are examining application of similar models to other
industry sectors.

Finally, the general public stakeholders in PrimtSTEPR clearly did not have a strong
motivation for participating. Industry and government personnel involved in PrimtSTEP
inferred that the participating facilities did not present the perception of significant
arvironmental harm.  As noted, the public is more motivated to parilicipate in such a
program if they perceive that significant problems exist which will impact them.

Printers’ Perspectives on Benefils, Drawbacks and Satisfaction with PrintSTEP

During the telephone survey at the end of the PrintSTEP pilot, printers were asked about the
benefits they saw from their involvement in PrimtSTER. The majority of printers responding
{(57%) said they had gained a betler understanding of their company's environmental
requirements and impacts. The second most frequently stated benefit was having a single
paint of contact for environmental questions. Printers felt that having access o the stale
PrintSTEP coordinator improved communications and their relationship with the
gnvirormental officials,

With regard to drawbacks, 82% of respondents said that they did not see any drawbacks.
Those who experienced drawbacks cited the amount of time required as the most significant
drawback. However, it should be noted that many printers were not meeting their reguiatory
obligations prior o PrintSTER.

With regard to respondents’ overall satisfaction with PrintSTEP, 100% of Missouri printers
were very satisfied, 79% of New Hampshire printers were very satisfied and 21% were
somewhat satisfied.
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Recommendations Based on the PrintSTEP Experience

The following recommendations are based on the findings in this evaluation report and are
presented {0 those who would consider a PrintSTEP approach.

Fully consolidate printers’ requirements for reporiting and payment of fees
As noted, restrictions in the state environmental agencies did not allow PrintSTER to fully
consclidate all reporting requirements. For example, the schedule for reporting hazardous
waste generation {(and for paving the associated fees) differed from the schedule for
reporting and the fee schedule for air emissions. PrintSTEP was not able (o consolidate the
reporting or the fees. Under a supplemental PrintSTEP cooperative agreement, the MO
DHNR has developed g state consolidated reporting form and is exploring possible
applications within the state. Such consolidation would further facilitate a more fully-
integrated multimedia program.

implement the Materials Use Worksheets
The national PrintSTEP team developed process-specific worksheets 1o heip printers
estimate their emissions of volatile organic compounds (VOCs) and hazardous air poliutants
(HAPs). These worksheets are designed to focus on the higher VOC-releasing materials at
prirting facilities, so printers can complete their estimates guickly, without wasting time on
emissions that are insignificant. These worksheets were not consistently used in the pilot.

Offer ondine tools for air calculations and reporting
With improving efficiency as a PrintSTER goal, developing online fools would be an effective
next step. An electronic version of the Materials Use tables could sireamiine the
calculations. The ability to complete and submit PrintSTEP Applications online could also
improve efficiency.  Under a supplemental PrintSTER grant, the NH DES is developing an
glectronic version of the RTAR calculation method. Once finglized, the final tool should be
made available in an glectronic format.

Maintain ongoing communications with PrintSTEP Participants
More frequent communications with printers after they join the program would build on the
PrintSTEP foundation established and could promgote continuous improvements. Information
could be added to the state PrintSTEP websites. The training workshops for printers held at
the launch of PrintSTER could be continued to provide refresher training, perhaps annually,
and highlight new regulations and pollution prevention technologies.
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Meambers of the national PrintSTEPR team proposed general recommendations for future pilot
programs. These recommendations go beyond PrintSTEP and can be taken into account in
future pilot programs sponsored by the EFA and/or the states.

Recommendation 1: When planning a muftiyear piiot, define a process for mainfaining
regular communication.

Monthly stakeholder conference calls with the National PrintSTEP team throughout the pilot
were extremely valuable for sharing information among the pilot stales, keeping
stakeholders informed, providing the state Coordinators with regular and easy access to
axpert opinions of the stakeholders, and reporting on milesiones. For a pilot of this duration,
ongoeing communication is critical. Having a standing meeting time sach month was very
helpful. The meetings were someatimes brief, but the system provided an opportunity to stay
in touch. Everyone in the national stakeholder group was invited 10 these calls during the
term of the pilot, regardless of whether or not they participated.

Recommendation 2; Ensure that sufficient incentives exist to attract pariticipants to pilot
programs.

Before a pilot program is initialed, # is advisable for the program developers to vet the idea
with a subset of the local target audience. 1t is worthwhile to discuss the incentives for
participation in order to oblain feedback prior {o implemeanting the pilol in that area or with
that particular population. The PrintSTEP Coordinators felt that the more intimately familiar
they were with the indusiry being targeted, the more tailored and effective the program can
be. Further, if a stale already has & more-streamiined regulatory structure in place, an
industry sector is less likely (o participate in & program with similar objectives. This situation
arose with the third grantee, Minnesola, where there were insufficient incentives for printers
o participate. Conversely, if a “pain point” exists within a state in regard 1o environmental
regulation {e.q., a particularly complex environmental requirement), the siate and targeted
industry have further incentive to participate in a pilot that provides additional assistance o
alleviale that pain point

Recommendation 3: Develop parinerships with knowledgeable stakeholders {0 enhance
outreach and implementation,

Fartnerships for implementation are a key o success. The two active pilots, Missourt and
New Hampshire, had national trade associations involved in outreach to the printers when
the PrintSTEPR pilot was first infroduced in each state. In Missouri, an active State Advisory
Group worked with the state, local and national trade association representatives o support
PrintSTER and encourage printers to participate. In New Hampshire, the local and national
frade association actively participated in workshops throughout the state to educate printers
on the program. In the case of the third pilet, the local trade association declined to
participate because of workload, which was thought o have an affect on the low level of
printers’ interest. The credibility provided by industry-savvy stakeholders was crucial to
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enhance buy-in and trust in the program itself. Further, knowledgeable stakeholders can
formulate solutions 1o technical problems and questions encountered during implemeniation.
They also are often the source of ideas for regulatory innovations. Knowledgeable
stakeholders do not only come from industry, but also from community groups, local
government bodies, or elsewhers. These partnerships with stakeholders can exist and be
productive even without the development of a formal “advisory commitles”

Recommendation 4. Where feasible, meet with the target audience o explain the pilot .
In Primt&TEP, copious outreach and assistance materials (e.g. the workbooks) were
developed. Missourt and New Hampshire held meestings with printers in their pilot areas in
order to present the PrintSTEPR concepts, identify the most important sections of the
workbook, and respond to questions. These meetings proved 1o be successful at enticing
participants.

Recommendation 5: Provide technical and compliance assistance o pifot participanis as
appropriate.
Provision of direct, one-on-one technical and compliance assistance was very effective in
both earning the trust of participants and bringing all participants into compliance early in the
pilot period. Such assistance helped to lay the groundwork for continued compliance and
progress implementing poliution prevention options.

Recommendation 6: Assess the interest In a public participation component when

designing the pilot,
If significant public interest surrounds the topic that the program addresses, i is important io
incorporate a public participation component into the pilot program. However, it is worthwhile
to clearly assess the level of public concern before developing a public cutreach component.
Feedback may be slicited from relevant local community groups in various ways, formaily
(e.g., surveys, interviews) or informally (e.g., discussions, meetings). Sometimes public
concern may be perceived on the national level that does not clearly exist on the stale or
local level, where the pilot is 10 be implementad. If, in Tact, public interest and concern are
apparent, the state or local group implementing the pilot program needs to determine the
best way 10 address it and the level of effort required.

if a pilot includes a public participation component, keep community outreach materials
succinct. Feedback from the SAGSs was that the PrintSTER Communify Workbook was too
lengthy. The Missouri DNR addressed this concern by summarizing the key concepts from
the community workbook in a short brochure.

Recommendation 7. Take advantage of the opportunity fo apply effective elements of
pilot programs elsewherse,
Incorporation of the entire PrintSTEF program may not be feasible for some local and state
gnvironmental agencies. Also, the numbers of facilities that need a different type of
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reguiatory approach may be (oo low o warrant such an underiaking. However, distinct
elements of the program may be an ideal fit within certain states or localities.

One element of the program was the workbook. Development of a regulatory roadmap that
puts regulatory language into industry specific terms can be readily accomplished using the
PrintSTER workbook as one example. The state of Florida has provided such a workbook
to the printing industry and the State of Wisconsin is currently in the process of developing a
printing specific reguilatory workbook.

Use of the Materials Use Tables for air permitting issues is another relatively easy-to-
implement component of PrintSTEP. Upon revision of their permit requirements for the
printing industry, the Chio Department of Environmental Protection incorporated the
Materials Use tables into their rulemaking. The Florida Department of Environmental
Protection is also using the Materials Use tables for the developmaent of their proposed
regulatory changes impacting the printing industry.

Other elements include the methodology developed for community outreach and the use of
a diverse stakeholder group to develop the program. Using consensus to build a program
can result in a stronger and more effective program.

Recommendation 8: Where feasible, implement new opportunities for improvement even

after initiation of the pilot
States identified additional ideas for streamlining the regulatory process through their
involvement in PrintSTEP. For example, NH DES is designing a computer-based model
that will ease the difficulty of RTAP analyses. NH intends fo continue the PrintSTEP
program beyond the timeframe for the national pilot. In addition, in New Hampshire the
annual report for “notification statug” printers that have not made changes merely consists of
signing a response card certifying compliance. In Missourt, the DNR drafted a
comprehensive mult-media reporting form and will explore options for application within the
state.

Recommendation 8, Develop and communicate an evaluation strategy priorio

implementation of the pilot,
Prior to implementing a pilot, organizers should prepare a detailed evaluation strategy and
circuiate it for review. This document should explain the approach and rationale for the
evaluation, including the methods to be used for information collection and the audiences io
he addraessed. All roles and responsibilities should be clarified in this document. The
evaluation strategy developed for PrintSTEP was essential in the design of the program,
from the development of the PrintSTEP Application to the selection of questions for the
telephone survey. Although the evaluation deviated from the plan (.e. a control group was
determined {0 be too difficult to enlist), it formed the foundation and rationale for all related
decisions.
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it is important to reinforce (o all pilot participants that they are responsible for both
implementing the program and providing input for the evaluation. This expectation needs {0
be clearly stated as participants are recruited and subsequently join. Failure 1o make this
axpectation explicit can create tension later when pilot participanis are asked o supply data
and information. The commitment to the pilot must exiend {o the evaluation as well.

Recommendation 10: Choose an evaluation approach commensurate with the level of
participation in the pilot.
The level of effort expended on the evaluation should be proportional to the participation and
extent of the pilot. A small pilot may be evaluated with a streamiined effort. Certain
activities, such as conducting phone suwrveys with the private sector, are labor intensive and
time consuming. Limiting interviews to state personnel and a small number of other
stakeholders may reduce the resource reguirements.
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Appendix A:
Minnesota PrintSTEP Pilot Summary
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Introduction

A PrintSTEP pilot project was also planned in St. Cloud, Minnesota, but was concluded due to lack of
interest from printers. While Minnesota baseline information does not exist, a summary of the Minnesota
pilot is presented here. Information summarized from interviews with state staff is included in this
section.

History

As in Missouri and New Hampshire, Minnesota received an EPA cooperative agreement to implement a

PrintSTEP pilot program. The Minnesota Pollution Control Agency (MPCA) hired a PrintSTEP

coordinator to run the program. PrintSTEP materials (i.¢., Printers’ Plain Language Workbook and

Community Handbook) were customized to reflect state-specific requirements and were mailed to all

printers identified in the pilot area of St. Cloud prior to hosting any information sessions. Through

research conducted by the PrintSTEP coordinator, 32 eligible printers were identified in the St. Cloud

area. The program was publicized to these printers in several ways:

» were invited to attend information sessions (threec were held);

» printers received letters from MPCA, a joint letter of support from the printing trade groups, and a
letter from a Twin Cities printer encouraging participation; and

» printers were individually contacted by phone to see if they had questions on the program, and were
offered site visits to assist with their Application.

Months after the application deadline, the Minnesota PrintSTEP pilot had not received any Applications.

Based on individual phone conversations with the printers, the PrintSTEP coordinator had found two or
three printers who were potentially interested, but had not completed their Applications. No other printers
were interested in joining the program. The low level of interest was cause for concern; running a pilot
program that had to be coordinated across media offices for only a few printers was not likely to be cost-
effective. Following extensive discussions with EPA and management at MPCA, the Minnesota
PrintSTEP pilot was terminated.

Factors Contributing to the Lack of Participation

According to MPCA staff, the Minnesota PrintSTEP Coordinator, EPA and several printers interviewed

by MPCA, the following factors contributed to the lack of participation in PrintSTEP:

*  Regulatory simplifications were already in place in Minnesota. PrintSTEP combines multi-media
environmental requirements into one system, administered by one agency to simplify permitting. In
Minnesota, regulations were already largely simplified. An innovative program had been
implemented where most printers get a non-expiring Air Registration permit that has a one-page
Application. Other printers do not have operations that require an air permit. For hazardous waste,
MPCA had simplified reporting by supplying printouts of the facility's previous annual report and
allowing facilities to simply mark revised quantities and return the form. In addition, hazardous waste
fees and the Department of Revenue's hazardous waste taxes were already combined. Regarding
water permitting, most printers do not have stormwater or wastewater permits due to the nature of
their operations. Given the extent of regulatory reform that had already occurred in the state, most
printers perceived that they would not benefit significantly from the regulatory simplification offered
by PrintSTEP.

»  Smaller printers did not want to provide release and emissions data. The PrintSTEP Application
asked for release and emission information, much of which printers never had to submit to MPCA
before. Being a voluntary program, small printers chose not to participate given the effort required to
complete the Application as compared to the perceived benefits.
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*  MPCA’s extensive Workbook was distributed prior to meeting with printers. Minnesota had mailed
their Workbooks out to each eligible printer in the area prior to the PrintSTEP information sessions.
Based on his conversations with printers, the PrintSTEP coordinator also noted that printers found the
PrintSTEP Workbook to be overwhelming. In order to be a comprehensive manual for all
environmental concerns for every size of printer, the Minnesota PrintSTEP Workbook ended up being
over 100 pages long. Many printers did not feel they had the time to invest in reviewing the
Workbook.

»  The community in St. Cloud did not show interest. After extensive outreach to encourage public
involvement, no members of the community expressed interest in participating in the program.
During meetings in the winter of 2000-2001, members of the Minnesota PrintSTEP Stakeholders
Advisory Group expressed that the printing industry in St. Cloud is not enough of a concern for the
public to be involved. If the public had reason to be concerned and there had been greater community
involvement, printers may have been more interested in joining as a way to interact with concerned
members of the public and to improve their image.

*  Free pollution prevention assistance was already available in MN. PrintSTEP encouraged pollution
prevention primarily by offering free technical assistance and by highlighting how reduced releases
and wastes lead to reduced regulatory requirements. Free technical assistance was already available to
Minnesota printers through two sources: Minnesota Technical Assistance Program (MnTAP) and
MPCA's Small Business Assistance Program.

Options Considered to Increase Participation

*  Before concluding the PrintSTEP pilot, MPCA investigated several options for increasing
participation.

*  Emphasize the expected increase in compliance. PrintSTEP has a strong compliance assistance
component. The pilot program considered stressing how PrintSTEP participation would improve their
compliance across regulations. This approach has been successful in New Hampshire's PrintSTEP
pilot. However, Minnesota was phasing out inspections of smaller media sources and Very Small
Quantity Generators making it difficult to back up such an incentive.

»  Fxpand the PrintSTEP pilot area. Intensive effort went into marketing the 32 eligible printers in the
St. Cloud pilot area. This effort did not result in any printer Applications to join the program.
Expansion of the pilot area may have produced enough applicants to run a meaningful pilot, however,
extensive resources would be required to market to multiple areas, or statewide. Given the level of
effort expended in St. Cloud with no applicants responding, it scemed likely to the PrintSTEP
coordinator that similar efforts in additional areas would result in few, if any applicants.

*  Reduce annual fees. A reduction in fees was investigated to attract participants, however this was not
considered a sustainable incentive. Additionally, a fee reduction alone might not be enough of an
incentive for printers who are largely satisfied with the existing regulatory structure.

*  Provide other incentives. Other incentives to increase participation were also investigated. For
example, free membership to the Minnesota Waste Wise program was considered. This program
usually requires a $200 membership fee. Minnesota Waste Wise is a one-stop shop for waste
reduction information and assistance. Eight printers in the pilot area were interviewed to determine if
such an incentive, combined with the existing PrintSTEP benefits, would make PrintSTEP more
attractive. The Waste Wise incentive did not appear to be enough to change printers' decisions about
whether or not to participate in PrintSTEP. Other incentives were considered, however, any
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significant additional incentives could skew the intent of PrintSTEP in that printers may be joining
for add-on incentives only, rather than the benefits inherent to the program.
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End-point Survey for Printers
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Telephone Survey for Printers: End-of-pilot Survey

1. In the past year, did you contact the PrintSTEP coordinator? [Bill Hernlund in Missouri or Tara
Olson in New Hampshire]

YES
NO - SKIP TO Qlec

a. How satisfied were vou with the information obtained from (name of state contact
person and office/office)Were you....

Very satisfied - SKIP TO Q2
Somewhat satisfied - SKIP TO Q2
Somewhat unsatisfied, or

Very unsatisfied

b. Why weren’t you satisfied with this information?

Passed me to someone clse
Weren't knowledgeable
Didn’t have time to help me
Other

SKIP TO Q2

c. Why not?

DIDN’T KNOW WHO TO CALL
COULDN'T REACH THEM
DIDN'T NEED HELP

OTHER

2. In the past year, have you obtained information from your technical assistance provider:
For NH, this would be anyone in the Small Business Development Center, such as Andrea
O’Brien, Mark Melessa, Rudy Cartier.

For MO, this would be anyone in the Urban Outreach Office, such as Nancy Morgan or
LaRhonda Garrett.

YES
NO - SKIP TO Q2¢

a. How satisfied were you with the assistance obtained from (technical assistance
provider/center name)? Were you..

Very satisfied - SKIP TO Q3
Somewhat satisficd - SKIP TO Q3

OMB NO.: 2020-0023 1 July 13, 2005
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Somewhat unsatisfied, or
Very unsatisfied

b. Why weren’t you satisfied with the assistance from (Technical assistance
provider/name)?
Passed me to someone else
Weren’t knowledgeable
Didn’t have time to help me

Other
SKIP TO Q3
C. Why not?
DIFFICULT TO ACCESS

NOT ENOUGH USEFUL INFORMATION THERE
DIDN’T KNOW ABOUT IT

DIDN’T HAVE TIME/TOO BUSY

OTHER (SPECIFY)

3. In the past year, have you used the PrintSTEP Workbook or other PrintSTEP documents?

YES
NO - SKIP TO Q3d

a. Which documents?
PrintSTEP WORKBOOK
COMMUNITY HANDBOOK
FACTSHEET
b. How satisfied were you with the content and format? Would you say you were. ...

Very satisfied - SKIP TO Q4
Somewhat satisfied - SKIP TO Q4
Somewhat unsatisfied, or

Very unsatisfied

C. Why weren’t vou satisfied with the PrintSTEP documents?

Difficult to follow/understand
WEREN'T WRITTEN IN YOUR PRIMARY LANGUAGE

OTHER (SPECIFY)
SKIP TO Q4
d. Why not?

DIDN'T KNOW THERE WERE ANY
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DIDN'T HAVE THE INFORMATION I NEEDED
COULDN’T GET A COPY
OTHER (specify)

4. Did vou use the PrintSTEP Information Repository during any part of the regulatory process?

YES
NO - SKIP TO Q4d

a. Which Repository location did you use?
INTERNET
LIBRARY
STATE/CITY OFFICE

b. How satisfied were you with the information available in the Information Repository?
Were you...

Very satisfied - SKIP TO Q3
Somewhat satisfied - SKIP TO Q3
Somewhat unsatisfied, or

Very unsatisfied

c. Why weren’t you satisfied with the information available in the Information Repository ?

DIFFICULT TO ACCESS
TOO FAR TO TRAVEL
DIFFICULT TO FIND WHAT I NEEDED
OTHER (SPECIFY)

SKIP TO Q5

d. Why not?
DIDN’T NEED IT
OBTAINED INFORMATION ELSEWHERE
DIDN’T KNOW ABOUT IT
DIDN’T HAVE TIME/TOO BUSY
OTHER (specify)
3. In the past year, have you obtained environmental regulatory information from any other source?
YES
NO - SKIP TO Q6

a. What other source was this?
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b. How satisfied were you with the information obtained from (name of other source)?
Would vou say you were....

Very satisfied - SKIP TO Q6
Somewhat satisfied - SKIP TO Q6
Somewhat unsatisfied, or

Very unsatisfied

c. Why weren’t vou satisfied with the information obtained from (name of other source)

NOT ENOUGH USEFUL INFORMATION THERE
STAFF NOT KNOWLEDGEABLE ABOUT MY QUESTION
OTHER (SPECIFY)

6. In the past year, have vou been involved in any type of outreach or public involvement activity
related to your environmental activities?
YES
NO - SKIP TO Q7

a. What type of community outrcach were you involved with related to your facility’s
environmental activities?

Direct mailing
To whom?
Newspaper notice
Posting signs
Hosting or attending an open house
Hosting or attending a public meeting
Hearings of conservation commission or health board
City council meetings
Some other type of community outreach

b. In general, how useful do you think these community outreach efforts were?
Very useful
Somewhat useful
Not very useful, or

Not useful at all

If the facility did NOT have a PUBLIC MEETING, per Q6, SKIP to Q10

7. Before vou held your public meeting, did you provide public notice of the meeting?
YES
NO -SKIPTO 8
OMB NO.: 2020-0023 4 July 13, 2005

ED_002691_00000032-00081



a. In providing public notice, did you use:

Direct mailing

Telephone contact

Newspaper notice or advertisement
Posted signs

Internet notice

In person or word-of-mouth

Any other type of notice (SPECIFY)

8. How useful was the (first/follow-up) public meeting as a way to learn about community concerns
and expectations? Would you say it was...

Very useful
Somewhat useful
Not very useful, or
Not useful at all

9. What would have made the (first/follow-up) public meeting more useful? (MULTIPLE
RESPONSES)

GREATER COMMUNITY ATTENDANCE
PARTICIPATION OF STATE AGENCY STAFF
COMMUNITY INVOLVEMENT PLAN DEVELOPED
OTHER (SPECIFY)

10. The PrintSTEP program 1s designed to provide opportunities for people to get involved by inviting
comments on printer’s application and making program information readily available to the public.
For the PrintSTEP Program as a whole, there was limited interest from the public. Why do you
think community members did not participate in the PrintSTEP process?

11. I'm going to read of list of possible outcomes of the PrintSTEP public involvement activities. For
cach one, please tell me if it was an outcome of your own involvement in PrintSTEP since you
joined the program. (YES or NO)

. Your facility’s compliance has improved
. You are more comfortable contacting the state agency for help
. Your facility has used new or different approaches to address environmental problems
. The schedule for your PrintSTEP Agreement or Notification was shortened compared to
the time it used to take under the standard permitting process
. The schedule for vour PrintSTEP Agreement or Notification was lengthened compared
to the time it used to take under the standard permitting process
. Your facility now reviews the chemical content of purchased materials more closely
. Other?
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12. What effect did the multi-media (i.e., air + water + waste) coordination at the state agency have
on the regulatory process? Did it usually....
Speed up the process
Slow down the process
Sometimes speed it up and other times slow it down
Have no effect at all

13. We would like to get a sense of printers’ perception of your environmental regulatory
requirements. For cach area that 1 read, please tell me whether you would rate vour own
understanding as very good, good, fair or poor. How would you rate your understanding of the
(READ ITEM)? [Repeat for pre-PrintSTEP understanding. |

VERY GOOD FAIR POOR
GOOD
Air regulatory program and associated requirements 4 3 2 1
Storm Water regulatory program and associated 4 3 2 1
requirements
Waste Water regulatory program and associated 4 3 2 1
requirements
Hazardous Waste regulatory program and 4 3 2 1
associated requirements

14. FOR EACH ITEM RESPONDENT ANSWERED FAIR OR POOR IN Q13 ABOVE, ASK:
. What about the (air/storm water/waste water/ hazardous waste) regulatory program or
requirements do you find difficult to understand?

TOO COMPLICATED

LACK OF EASY-TO-READ INFORMATION

NO TIME TO LEARN

HARD TO GET INFORMATION FROM GOVERNMENT STAFF
OTHER (SPECIFY)

15. Has an environmental requirement affected yvour company’s ability to respond to a business
opportunity during the course of PrintSTEP? For example, installing a new piece of equipment;
meeting the request of a customer or potential customer for a different ink, coating, etc.; increasing
production; or bringing out-sourced operations in-housc?

YES
NO - SKIP TO Q16
Don’t know
a. Can yvou describe a recent time this happened?
b. How big an impact did this have on yvour company’s profitability or growth opportunity?
Would vou say it was...
OMB NO.: 2020-0023 6 July 13, 2005

ED_002691_00000032-00083



L A slight impact

1. A moderate impact
1. A serious impact or
1v. A severe impact

16. Since joining PrintSTEP, has the time your facility spends on record keeping related to
environmental requirements, filings, permits, and process/facility modifications, increased,
decreased, or remained the same?

INCREASED
DECREASED
REMAINED THE SAME - SKIP to Q17

a. By how much (as a percentage)?
b. What caused this change?

17. Since joining PrintSTEP, has the time your facility spends on reporting related to environmental
requirements, filings, permits, and process/facility modifications, increased, decreased, or remained
the same?

INCREASED
DECREASED
REMAINED THE SAME - SKIP TO Q18

a. By how much (as a percentage)?
b. What caused this change?

18. What benefits do yvou see from your involvement in PrintSTEP?
19. What drawbacks do you see from your involvement in PrintSTEP?
20. What recommendations do vou have for program improvements?
21. Overall, how satisfied are yvou with the PrintSTEP process?

Very satisfied

Somewhat satisfied
Somewhat unsatisfied, or
Very unsatisfied.

CLOSING: Those are all my questions. Thank you very much for your time.
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PrintSTEP Application

1. Background Information

Reporting year:
This is a (circle one): Initial PrintSTEP Application or Annual PrintSTEP Renewal
Your Name: Phone:
Facility Name: Fax:
Street Address: E-mail:
- City:
Number of Employees: Full Time= Part time=

2. Type of Printing Operations

~ TYPE OF PRINTING ~ Check all If you have multiple processes, estimate the
¢ PROCESSES YOU USE - that apply © percentage of production from each process*:

Sheetfed Lithography
- Non-heatset Web Lithography
Heatset Web Lithography

Flexography

Screenprinting

~ Gravure

- Digital Impressions

3. Waste Water Information

Refer to Chapter 3 in Plain Language Workbook. Yes No

. Do you discharge any wastewater to a septic system?

If so, what do you discharge?

Do you discharge industrial wastewater to a sewer district?
If yes, what do you discharge?

Do you have an authorization letter or permit from your POTW?

Do you discharge wastewater directly to surface water?
- If so, what do you discharge?

. Do you have an NPDES permit for this discharge?

If you have a wastewater permit or authorization letter, complete the following information:
. Date Permit Obtained ~ Permitting Authority: |

Expiration Date: Permit Number:

Estimate the amount of waste water discharged over the last 12 mos.
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4. Storm Water Information
Refer to Chapter 4 in the Workbook.

Yes No

Do your facility meet the “no-exposure” status for wastewater as determined by
. the checklist on Page X of Chapter 4 in the Workbook?

Please attach a copy of your checklist.

5. Hazardous Waste Generation
Refer to Chapter 5 in the Workbook.

. Do you have an EPA ID Number for hazardous waste generation?
_ If so, what is it?

Check
One:

What is your RCRA generator status?

No hazardous waste generated

Status is Unknown

Small Quantity Generator (SQG)

Full Quantity Generator (FQG) <1000kg/month, or 2200#/month
Full Quantity Generator (FQG) >1000kg/month, or 2200#/month

If you are a SQG, have you submitted vour self-certification declaration, fee and Y or N
Corrective Action Plan, if necessary, by applicable deadline (1/04, 1/05, 1/06)? :

If you are a FQG, have you or a staff person at your facility completed the required Y or N
¢ annual coordinator training and certification and renewed it annually? 5 5

List all industrial wastes generated during the past 12 months; attach additional sheets if necessary.

. Name of the Waste . Waste Type* . Processor . Amount
5 Activity - Generated

. Generating Waste (Ibs or gal)

e [fthe waste is a listed hazardous waste, enter the RCRA waste code (such as D001), otherwise enter
the RCRA characteristic  ignitable, corrosive, reactive, or toxic.

6. Air Emissions
Refer to Chapter 6,7, and 8 in the Workbook.

What is your VOC Air Level, calculated from Chapter 67

L - circle one: 2 3 4 5
- Are you below deminimus levels for each RTAP you use? (see Chapter 7 in the workbook).
Yes or No?
: - If YES: proceed to next section. or If NO: contact NH DES Air Resources
L : - Division.
Revised 1/26/04 Page I-3
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7. Public Involvement
Refer to Chapter 11 in the Workbook.

How has your facility interacted with your community and immediate neighbors in = Check all
. the past year regarding environmental concerns? (Refer to Chapter 11 in the _ that apply
i Workbook) ;

Open House

Mailings — advertising

Mailings - non-advertising

Discussions with Community leaders
Public Meeting
No Activity

8. Technical Assistance
Refer to Appendix A in the Workbook.

As a PrintSTEP participant, you will have access to free technical assistance. These specialists can
help you with pollution prevention, environmental compliance, or any questions on PrintSTEP. A list
of technical assistance contacts is provided in Appendix A. Check here if you would like a technical
assistance specialist to contact you: U Please list any areas you particularly would like assistance
with.

9. Production or Activity Indicator

You will report a single number without units. Only you will know the derivation of this
number (be it square feet printed, sales, labor hours, etc.). You will keep that information on
file for use again in the next reporting cycle, when the next year’s number will be compared to
the last year’s number to see how it has changed.

Please turn to page X for an explanation and directions.
What is your production or activity indicator?

Directions for Completing Question #9: Productivity Indicator.

EPA is collecting environmental impact data on this application in order to evaluate the overall pilot
PrintSTEP program, which is being carried out in three states. In order to accurately account for
changes in environmental emissions or waste during the course of the PrintSTEP program, EPA must
be able to determine if a change in emissions/waste is the result of a change in environmental
management practices, or if the change is due to increasing or decreasing production. To make this
determination possible, facilities must provide: 1) an indicator of current year production; OR 2) an
indicator for level of activity based on a variable other than production that is the primary influence
on the quantity of material your facility recycles, treats or releases. You may report a number
reflecting either production or activity.

Revised 1/26/04 Page 1-4
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While several methods are available for determining this data element, the production or activity
indicator must be based on the variable that most directly affects the quantities of material recycled,
treated or released. Examples of indicators available include the following:

»  Square feet of substrate printed this year;
& Number of impressions made this year;

= Total annual sales this year;

v Total annual labor hours this vear;

= A different method that vou select.

You determine that annual sales is the best indicator of the quantity of material your facility recycles,
treats or releases. Your total annual sales were $500,000 in 2000. You could report an activity
indicator of 5.0; 500,000; or something similar that reflects sales but does not include units.

Example 2, using number of impressions:
The variable that most closely reflects the quantity of material the facility recycles, treats or releases is
number of impressions, since most of those impressions are similar in terms of size, substrate, and
complexity. If your total number of impressions was 104,000 in the current reporting year, you could
report a production indicator of 104.

10. Pollution Prevention Information
Refer to Chapter 2 and Appendix B in the Workbook.

5 Check the appropriate
- Pollution Prevention Practice column:
. For new PrintSTEP applicants, answer: Have you ever...? :

- For annual renewal of PrintSTEP, answer: Over the last year,
' have you?

N/A

e

(977

@

2,

=}
Bunednsaauy
AMOUY 3 U0

PREPRESS
" Eliminated chrome based cleaners?

Installed and properly maintained silver recovery units?

Used developer and fixer recycling units for film processors?

Used low replenishing rate film chemistry?

Used recycling units for film and plate processor washwater?

Used digital, dry, or water-based proofing systems?

- PRINTING

- Used first-in-first-out inventory system to reduce waste ink
disposal costs?

Switched to low VOC ink systems (¢.g., UV curable, water or
_ vegetable-based technology)

Used stay open inks or cartridge ink delivery system?

Where possible, used low solvent, or water-based ink jet inks?

Used chiller re-circulators to reduce evaporation and lower air
- emissions?

. Switched to isopropyl alcohol free fountain solutions or reduced
concentration of isopropyl alcohol in fountain solution?

Revised 1/26/04 Page I-5
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; Check the appropriate :
- Pollution Prevention Practice column: ‘
For new PrintSTEP applicants, answer: Have you ever...? :
. For annual renewal of PrintSTEP, answer: Over the last year,
- have you?

Yes . No N/A

SUNESSIAU]
Moudy 3 uo(]

¢ Installed filtration system for fountain solution re-circulation

: system?

. POST-PRESS/ CLEANING/WIPES

Switched to low vapor pressure or low VOC cleaning solvents
. (less than 10 mm Hg) to reduce air emissions and solvent use?

Replaced hazardous solvents with non-hazardous or less
.~ hazardous solvents?

Instituted a solvent recycling/reuse system?

¢ Stored soiled wipes in closed or covered containers to reduce air
: emissions?

Recover free liquids from shop towels (i.e., gravity draining,
. wringers, centrifuges, etc.)?
Where possible, used low solvent, no solvent-based, or water-
- based adhesives and glues?
- REUSE/ RECYCLING
Implemented a solid waste/recycling program to recycle all
- possible items from your solid waste stream?

Reused and recycled pallets and skids to reduce solid waste?
Collected and recycled used oil, other lubricants, and batteries?
Recycled parts washing fluids?

¢ Properly Recycled or disposed of spent fluorescent and HID

: lamps?

- Requested vendor take back all samples not consumed?

- HOUSEKEEPING

Covered all open containers of liquids and keep them closed?

. Stored all materials to minimize damage due to mishandling or
accidents?

Confidential Business Information (CBI) Notice:

EPA’s regulations on confidential business information (CBI) are found in 40 CFR Part 2, Subpart B. (A copy is
available, upon request, from your State PrintSTEP coordinator.) Please identify any information that you claim
is confidential business information. If you make a confidentiality claim, and if EPA determines that the
information you designated meets the CBI criteria in 40 CFR Section 2.208, we will disclose the information only
to the extent, and by means of the procedures, specified in 40 CFR Part 2, Subpart B. If no such claim
accompanies the information when it is received by EPA| it may be made available to the public without further
notice to the business.

Signature of PrintSTEP Applicant:

Printed Name:

Revised 1/26/04 Page I-6
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Message

From: Dravis, Samantha [dravis.samantha@epa.gov]
Sent: 8/4/2017 3:36:37 PM

To: Greaves, Holly [greaves.holly@epa.gov]

CC: Bolen, Brittany [bolen.brittany@epa.gov]
Subject: Re: State request for E) Guidance

That looks fine to me
Sent from my iPad

On Aug 4, 2017, at 10:51 AM, Greaves, Holly <greaves. holly@epa.gov> wrote:

Sam/Brittany,

The state of California is asking for a response regarding our plans for environmental justice, given that
it is proposed for elimination in the FY 2018 budget and the NPM guidance from OECA was silent as to EJ
planned activities.

| Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

Thanks,
Holly

From: Greenblott, Joseph

Sent: Thursday, August 3, 2017 5:47 PM

To: Greaves, Holly <greazvas.hollv@epa.gov>

Cc: Burchard, Beth <Burchard. Bethi@ena.gov>; OBrien, Kathy <Chrien. Kathy @ epa.gov>; Budd, Blair
(Kathryn) <budd kathryn@epa.gow>

Subject: State request for EJ Guidance

HI Holly,

OECA has yet to hear from OP on how to respond to the request from California (Grant Copeland) on
whether the agency was planning on providing additional guidance to EPA regions on Environmental
Justice.

Deliberative Process / Ex. 5

To facilitate drafting written response to the comment.E
Deliberative Process / Ex. 5 i
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Deliberative Process / Ex. 5

As you recall from Larry’s email, “OECA had provided [in OECA’s NPM Guidance documents] guidance to
the Regions on expectations for EJ work, and the State noticed the absence of any such guidance this
year. They asked if the Agency planned in the future to issue guidance to the Regions and States on EJ
work, and [Larry] said that [he] thought we would (presumably from OP).”

Note that OP does not develop NPM Guidances.
Thanks,
Joe

*Language in FY 2018 CJ:

“FY 2018 Activities and Performance Plan:

Resources and FF'TE have been eliminated for this program in F'Y2018. I.J work impacting the entire
agency will be incorporated into future policy work within the Integrated Environmental Strategy
program, which is a part of the EPA’s Office of the Administrator.”

From: Chavez, Kimberly

Sent: Thursday, August 03, 2017 1:36 PM

To: Burchard, Beth <Burchard. Beth@ena.gov>

Subject: FW: Alert to OP on state request for EJ Guidance

Hi Beth,

| have yet to hear back from the two OP contacts in my message below. Do you have contacts in OP that
can help with the state comment on the ECOS call regarding EJ guidance?

Thanks,

Ain Chavez

Office of Compliance
202-564-4298

From: Chavez, Kimberly

Sent: Tuesday, August 01, 2017 2:03 PM

To: Bolen, Brittany <golen brittanyi@epa.eov>; Dravis, Samantha <dravis. samantha@epa.gov>
Cc: Mckeever, Michele <lickeever Michele@enn.oov>

Subject: FW: Alert to OP on state request for EJ Guidance

Hi Brittany and Samantha,

OECA is beginning the process of drafting responses to comments for the FY 2018-2019 NPM Guidance.
Holly informed me that both of you were notified of the comment made by the state of California
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regarding guidance to the Regions and States on EJ work. As EJ is transitioning from OECA to OP, the
OECA Acting AA recommended that OP take the lead on messaging regarding future EJ work.

Thanks,

Ain Chavez

Office of Compliance
202-564-4298

From: Greaves, Holly

Sent: Tuesday, August 01, 2017 1:52 PM

To: Chavez, Kimberly <Chaves Kimberlyi@epa.gov>

Cc: Mckeever, Michele <lickeever Michele@enn.oov>
Subject: RE: Alert to OP on state request for EJ Guidance

Hi Kimberly, | wasn’t aware a formal response was needed. | did notify Brittany Bolen and Samantha
Dravis that California raised this issue.

Thanks,

Holly

From: Chavez, Kimberly

Sent: Tuesday, August 1, 2017 12:26 PM

To: Greaves, Holly <greazvas. hollv@epa.gov>

Cc: Mckeever, Michele <Mckeever Michele@epa.gov>
Subject: FW: Alert to OP on state request for EJ Guidance

Hi Holly,

Can you please let me know the status of the EJ issue discussed below? Who are the contacts you
notified in OP? | will need to coordinate with them to include a response within OECA’s Response to
Comments document.

Thanks,

Ain Chavez

Office of Compliance
202-564-4298

From: Starfield, Lawrence

Sent: Friday, July 14, 2017 1:44 PM

To: OBrien, Kathy <Qbrien. Kathv@epa.gov>; Greaves, Holly <greaves. holly@epa.gow>; Greenblott,
Joseph <Greenblott loseph@epa. gov>

Cc: Bloom, David <Bloom.David@eps.zov>; Osborne, Howard <Qshorne, Howard@epa.gov>; Burchard,
Beth <Burchard.Beth@epa.sov>; Mckeever, Michele <M cksever Michele®apa gov>; Chavez, Kimberly
<Chavez. Kimberly®epa.gov>; Kocian, Aaron <kocian.aaroni@ens.sov>

Subject: RE: Alert to OP on state request for EJ Guidance

Holly,
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| would add that in past NPM Guidance documents, OECA had provided guidance to the Regions on
expectations for EJ work, and the State noticed the absence of any such guidance this year. They asked
if the Agency planned in the future to issue guidance to the Regions and States on EJ work, and | said
that | thought we would (presumably from OP).

Larry

This message is CONFIDENTIAL, and may contain legally privileged information. If you are not the
intended recipient, or believe you received this communication in error, please delete it immediately, do
not copy, and notify the sender. Thank you.

From: OBrien, Kathy

Sent: Friday, July 14, 2017 1:16 PM

To: Greaves, Holly <greaves. holly@epa.zov>; Greenblott, Joseph <Gregnbioti Joseph@epna. gov>

Cc: Starfield, Lawrence <Stgriisld. Lowrence@epa.gow>; Bloom, David <Bloom. David@epa.gov>;
Osborne, Howard <Cshorne Howard@epa.gov>; Burchard, Beth <Burchard. Bethi@ena gov>; Mckeever,
Michele <¥ickeever Michele@epa.gov>; Chavez, Kimberly <Chavez. Kimberly@epa.gov>; Kocian, Aaron
<ksgdan.aaron@epa.gov>; OBrien, Kathy <Qlrien. Kathy@epa.gov>

Subject: RE: Alert to OP on state request for EJ Guidance

Holly, the request was made by California (Grant Copeland, based on my notes).

From: Greaves, Holly

Sent: Friday, July 14, 2017 12:57 PM

To: Greenblott, Joseph <Gireanblott Joseph@epa.goy>

Cc: Starfield, Lawrence <Starfield. Lawrence@ena.poy>; OBrien, Kathy <Qbrisn. Kathy@spa.gov>; Bloom,
David <Bloom. David@ena.gov>; Osborne, Howard <{(shorne Howard®epa.gov>; Burchard, Beth
<Burchard. Beth@@epa,gov>; Mckeever, Michele <bickeever Michele @epa.gov>; Chavez, Kimberly
<Chave: Kimberlyi@epa. gov>; Kocian, Aaron <kggian.garon@ena. sov>

Subject: RE: Alert to OP on state request for EJ Guidance

Hi Joe,

Would you mind to share which state made this request, and let me know the type of response they are
looking for from OP (formally or informally) at this time? | know we elected to make the NPM guidance
consistent with the President’s Budget, but we do need to keep in mind that Congress still has to act.

Thanks,
Holly

From: Greenblott, Joseph

Sent: Thursday, July 13, 2017 4:46 PM

To: Greaves, Holly <greaves. holly@epa.gov>

Cc: Starfield, Lawrence <Gtarfieid. Lawrence®epa.gowv>; OBrien, Kathy <Chrien Kathyv®@epa.zov>; Bloom,
David <Bloom. David®@epa.gov>; Osborne, Howard <Ushorne Howard@®@ena.gov>; Burchard, Beth
<Burchard.Beth@epa gov>; Mckeever, Michele <Mickeever Michele @eana.zov>; Chavez, Kimberly
<Chaver Kimberly@epa.gov>; Kocian, Aaron <kocian.aaroni@epa.sov>

Subject: Alert to OP on state request for EJ Guidance

Hi Holly,
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Would you please let the appropriate people in the Office of Policy know that a state participant during
today’s NPM-state conference call on OECA’s NPM Guidance asked if the agency was planning on
providing additional guidance to EPA regions on Environmental Justice.

As EJ is transitioning from OECA to OP, Larry Starfield (copied) asked us to alert OP of this request.
Thanks,
Joe

Dr. Joseph M. Greenblott

Associate Director, Analysis Division

Office of Planning, Analysis and Accountability
Office of the Chief Financial Officer

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W. (2722A)
Washington, DC 20460

Tel: 202-564-4250
Fax: 202-564-1808
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Message

From:
Sent:
To:
CC:

Subject:
Attachments:

Ryan,

Zarba, Christopher [Zarba.Christopher@epa.gov]

4/12/2017 5:30:06 PM

Jackson, Ryan [jackson.ryan@epa.gov]

Bolen, Brittany [bolen.brittany@epa.gov]; Dravis, Samantha [dravis.samantha@epa.gov]; Carpenter, Thomas
[Carpenter.Thomas@epa.gov]; Johnston, Khanna [Johnston.Khanna@epa.gov]; Reeder, John
[Reeder.John@epa.gov]

RE: SAB

SAB and CASAC projects 040122017 .pdf; Ethics evaluation SAB CASAC-ss.docx; Bloomburg BNA August 2015.pdf;
Qutreach Plan SAB CASAC FY18 signed-final.pdf

This email contains follow up materials | agreed to provide you in response to our meeting on Monday
afternoon. | also am inciuding additional text (item #3) on some of the issues we face when working to maximize
diversity on all of our panels. Hopefully, this will help facilitate anticipated future discussions on how to improve
diversity on committees and panels.

1) Ethics - As we discussed the SAB and CASAC ethics criteria are the same for all science FACs across the federal
government. We follow these rules meticulously with a no exception policy and frequently consult with the EPA
ethics office when ever faced with a questionable decision. A fact sheet of the criteria the SAB Staff office must
use to make ethics determinations is attached.

2) Alist of completed (since 2011), current and upcoming reviews for the SAB and CASAC is attached.

3) Inyour email to me you provided several attachments that focused on the geographic diversity. We look
forward to working with you in the days ahead to ensure the SAB & CASAC are as diverse as possible. When we
have those discussions here are some of the key points we have learned and have had to deal with in our efforts
to maximize diversity.

We have always placed a high priority on diversity. In seeking diversity for the CASAC, SAB and SAB
Standing Committees, we follow the Agency’s Federal Advisory Committee Outreach Plan. A draft of this
year’s Qutreach Plan is attached and summarizes our planned outreach efforts, which includes soliciting
nominations from over 200 organizations, including professional associations, state and tribal
associations, nongovernmental associations, stakeholder/industry associations, minority-serving
academic institutions, and the EPA Environmental Justice List Serve,

The majority (two-thirds) of FACs administered by EPA are representative or policy committees, rather
than scientific advisory committees. Representative or policy committees members represent the policy
views of stakeholder groups, including state/local/tribal governments; environmental and public interest
groups; trade associations; and industries. By contrast selection criteria for scientific FACs, such as the
SAB and CASAC focus on scientific credentials and how those credentials align with planned or
anticipated review needs.

Selection criteria for membership includes: demonstrated scientific credentials and disciplinary expertise
in relevant fields; willingness to commit time to the committee and demonstrated ability to work
constructively and effectively on committees; background and experiences that would help members
contribute to the diversity of perspectives on the committee , ethics review, geography, racial, and
ethnic diversity.

The scientific pool of expertise is not evenly distributed geographically or across sectors. States with
large populations, many academic institutions and many large industries provide a much greater
percentage of the candidates. In addition, academia and industry poses the vast majority of the needed
expertise with state, local, tribal, and environmental organizations frequently only representing a small
percentage of the pool. SABSO is working with FACMD and others to increase notification of our
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solicitation to solicit scientists from States, Tribes, Local government and other non-governmental
organizations.

The attached article provides an analysis (charts) on sector diversity. | provided the author of the article the charts used
in the article several years ago. It also contains interviews with state scientists on the unique challenges they face when
serving on the CASAC and SAB (page 5). |believe that this partially explains why state, local and tribal scientists typically
represent a small percentage of applicants.

That is it for now. Thanks again for your help and support.

US EPA Science Advisory Board
zarba.christopher@epa.gov
O

From: Jackson, Ryan

Sent: Monday, April 10, 2017 9:16 PM

To: Zarba, Christopher <Zarba.Christopher@epa.gov>

Cc: Bolen, Brittany <bolen.brittany@epa.gov>; Dravis, Samantha <dravis.samantha@epa.gov>
Subject: SAB

Chris, per our conversation this morning, please proceed with starting to draft the FR for the solicitation for SAB
candidates.

Of course, | will help with identifying those with expertise to help contribute to our agenda.

To also follow up on our conversation, the attached are examples used in this previous Congress of lack of geographic
diversity on the SAB from states and state government participants.

I’m hoping to work with you to ensure that we get a good cross section of individuals on the SAB.
Thanks again for your time today, and again very impressive moose.

Ryan.

Ryan Jackson
Chief of Staff
U.S. Environmental Protection Agency

Ex. 6
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loomberg Daily Environment Report™

Science Policy
Bil Report Tells EPA to Suspend Advisers' Activities

By Pat Rizzuto

accompanying the agency's fiscal year 2016 appropriations.

policies, including one to secure that 10 percent of its members
work as state or tribal scientists, and to submit them to the National Academies of
Sciences, Engineering and Medicine before the suspension can be lifted. The SAB is
the primary forum through which the agency's proposed research, draft scientific
assessments and preliminary conclusions—including those that underlie regulatory
decisions—are critiqued by nonagency scientists, economists and other experts.

The House Committee on Appropriations report directs the EPA to halt the board's
advisory activities until the agency drafts and submits to the National Academies one
or more policies addressing topics detailed in the report.

“EPA shall suspend all current and planned SAB reviews until such documents have
been provided to the academy for review,” the House said in House Report No. 114-
170.

The board is the umbrella name for more than a dozen subcommittees that, in recent
years, have reviewed draft agency documents including the “Connectivity of Streams
and Wetlands to Downstream Waters” report, a proposed approach to examining
impacts of hydraulic fracturing on drinking water resources, and efforts the EPA is
making to use computer modeling, high-throughput screens and other emerging
toxicity testing methods to evaluate chemicals.

Specific Policies the Academies Would Review

The EPA is to draft policies describing how the advisory board will:
s ensure the quality and integrity of its scientific review process,

s convene advisory panels with at least 10 percent of the members being state
and tribal scientists; and

s respond to public comments made during the board's reviews,

Source: Daily Environment Report: News Archive > 2015 > August > 08/12/2015 > Special Report > Science Policy: Bill Report Tells
EPA to Suspend Advisers’ Activities

155 DEN B-1

Aug. 11 — All reviews conducted by the Environmental Protection Agency's Science Advisory
Board would have to be suspended under language included in the House report

The report directs the EPA's Science Advisory Board (SAB) to develop a variety of draft

BMNA Snapshot

EPA's Science Advisory
Board, State Scientists

Key Developments: All
reviews conducted by the
EPA Science Advisory
Board would be suspended
under language included in
the House report that
accompanies the agency's
fiscal year 2016
appropriations.

The EPA would have to
develop policies including
one to secure that 10
percent of SAB's members
work as state or tribal
scientists.

What's Next: Unless the
Senate specifically objects
to the House report
language during the
chambers' conference on
the appropriations bills,
the House requirement
would stand.

The EPA would have to develop an additional policy if it decides to specify financial information it could use to
identify conflicts of interest or bias, the report said. In that case, the policy must address possible conflicts arising
from former or current federal grants a scientist has received and public statements he or she has made, the

report said.

The EPA is to submit the draft policy or policies to the National Academies for review. The academies are directed
to certify to the appropriations committee that the agency's proposed policies would provide a clear, credible,
objective framework under which the board would operate. The policies also must provide consistent conflict-of-
interest rules and an appropriate balance of membership within SAB's advisory committees, the report said.

House Language Stands Absent Senate Objection

The report accompanies H.R. 2822, which would provide the EPA with $7.43 billion in FY 2016. That allocation
would be 13 percent less than President Barack Obama requested and almost 9 percent less than the EPA's current

funding levels.

The House has not voted on the bill, but the appropriations committee approved the bill and accompanying report

June 18 (118 DEN A-1, 6/19/15).

The Senate report that accompanies its appropriations bill (S. 1645) does not have any language requiring the SAB

to suspend its activities or develop specific policies.

8/12/2015
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“Another example of Republican efforts to | Unless the Senate specifically objects to the House language
derail, discredit, and slow EPA actions that A and the SAB suspension is repealed in the conference report

go against the interests of big industry that would accompany the final funding bill, the House
polluters.” language stands, David Goldston told Bloomberg BNA.
Rep. Eddie Bernice Johnson Goldston served retired Rep. Sherwood “Sherry” Boehlert
(D-Texas) (R-N.Y.) as chief of staff of the House Committee on Science

from 2001 through 2006, and he now directs government
affairs for the Natural Resources Defense Council.

"It [the report language] can't be enforced the way law is, but you ignore appropriators' instructions at your peril,”
Goldston said.

*‘Thinly Veiled Attempt to Weaken EPA.’

Rep. Eddie Bernice Johnson (D-Texas), ranking member of the House Science, Space and Technology Committee,
told Bloomberg BNA by e-mail that ensuring transparency and balance in the selection of members of EPA's
Science Advisory Board is worthwhile.

“That being said, this provision in the House Interior Appropriations bill is just another example of Republican
efforts to derail, discredit, and slow EPA actions that go against the interests of big industry polluters,” Johnson
said.

“These provisions represent a thinly veiled attempt to weaken the credibility of EPA's actions by undermining the
agency's scientific review process,” she said.

The report language would create unnecessary hurdies that would delay the board's scientific advice, and
ultimately EPA action, to protect the health and safety of every American, Johnson said.

Gina Solomon, deputy secretary for science and health at California's Environmental Protection Agency and a
member of the agency's main, or “chartered,” SAB, used similar language in her e-mail to Bloomberg BNA.

"The requirement to suspend the SAB's work while EPA develops a new set of policies and procedures and then
wait two years to have them reviewed by the National Academy is a thinly veiled attempt to stop EPA's science-
based policies from moving forward,” Solomon said.

Policy ‘*Change’ Said to Be EPA’s Practice

“The House report reflects a lack of understanding of EPA's current practice. The SAB already has policies and
procedures related to scientific quality and integrity, and the current process already includes an evaluation of
potential bias,” Solomon said.

All SAB members must currently provide information about all sources of funding, including grants, as well as
public statements and positions relevant to any issue that is being discussed, she said.

These declarations are filed annually and are then updated by each SAB member prior to each meeting, relevant to
the specific topic or topics of that meeting, Solomon continued.

“The policy ‘change' that the House report is calling for isn't a change at all—it's EPA's current practice,” Solomon
said.

Goldston said “the report is written by a faction of the GOP that wants to eliminate EPA altogether.”

This faction is striving to accomplish its goal through a back door requirement that, essentially, places a
requirement on the agency, but deprives the Congress and the public of a full, open debate on the matter, he said.

If the language were included in a bill, the president could veto the bill, Goldston said.
Procedure Makes Removal More Difficuit

Tucking the requirement into a report that accompanies a much broader bill funding mulitiple agencies increases
the likelihood that the provision will not be removed or objected to during the legislators' conference, he said.

The NRDC does not share the committee's premise that there is something fundamentally wrong with the Science
Advisory Board, but it does not object to a requirement for a National Academies review of SAB's policies, he said.

There could be merit in discussing and thereby obtaining greater clarity on issues, such as what the implication
would be of guaranteeing that 10 percent of a scientific panel consisted of state and tribal scientists, he said.

Perspectives on what constitutes conflicts of interest and bias also can be debated, Goldston said.

Debating such topics makes sense, or at least an argument can be made for the value of debating those topics,
Goldston said.

The report language short-circuits the congressional process, he said.

Congressional Advocates Silent

http://news bna.com/deln/display/batch_print display.adp 8/12/2015
ED_002691_00000035-00002



Daily Environment Report Page 3 of 6

Bloomberg BNA unsuccessfully sought perspectives from congressional supporters of the report language. The
House Appropriations Committee did not respond to questions.

A spokesman for Rep. Frank Lucas (R-Okla.) referred all questions to the House Appropriations Committee. Lucas
introduced the EPA Science Advisory Board Reform Act of 2015 (H.R. 1029) in February (38 DEN A-6, 2/26/15).

Similar to the House report, Lucas' bill would have required that at least 10 percent of the board's members be
state, local or tribal government scientists.

Unlike the House report, Lucas' bill would not have suspended all SAB activities.
The House approved Lucas' bill 236-181 on March 17 (52 DEN A-14, 3/18/15).
Former ORD Directors Weigh In

A scientist and a risk assessor, each of whom served as head of the EPA's Office of Research and Development
during the George W. Bush administration, offered insight into the impact suspending SAB would have. ORD does
not oversee the Science Advisory Board, which is part of the EPA administrator's office, but much of the science
and risk analysis work conducted by the ORD is reviewed by the board.

“Concern about the makeup of the SAB and its ad hoc panels is not new,” said George Gray, director of the George
Washington University Center for Risk Science and Public Health.

"“Questions about disciplinary, geographic and sectoral (i.e., state, private sector, academic) balance and the issue
of potential conflicts of interest have been around for a long time.

"EPA has policies about how all of these are addressed,” said Gray who served as EPA's assistant administrator for
research and development and a science advisor from 2005 to 2009,

"Perhaps reviewing and refining these policies and having them reviewed by academies would settle these long-
standing issues,” Gray said.

Paul Gilman, who served as EPA's assistant administrator for Research and Development and Science Advisor from
2002 until 2004, said the SAB had just revised its policies for membership when he arrived at the agency.

“They became the model for other federal agencies,” said Gilman, who now is senior vice president and chief
sustainability officer at Covanta, which owns and operates 45 energy-from-waste facilities around the world.

“Having said that, it is appropriate to scrutinize this sort of thing routinely. It is possible to analyze past
membership to see if there is a systematic bias present. If there are Congressional concerns about bias, that is
sufficient impetus for a review,” Gilman said.

However, Gilman said, “I worry that putting all SAB activities in abeyance while that is happening could create
significant delay in the outside-EPA third party review of some of the EPA's most important technical documents.”

Gray echoed that sentiment.

Requiring all SAB activities be stopped until the revised polices are submitted to the academies would be
disruptive, Gray said. The disruption, however, would provide a strong incentive for the agency to act quickly, he
said.

Gilman said the academies has a fast-track mechanism to study issues that might minimize the delay in the SAB's
work.

William Kearney, director of media relations for the National Academies, told Bioomberg BNA it is difficuit to
provide even a range of time and money for the requested review without more detail about what the House
Appropriations Committee wants.

Committee consensus reports can take anywhere from roughly six months to two years and cost several hundred
thousand dollars to more than a million dollars depending on their scope, Kearney said.

http://news bna.com/deln/display/batch_print display.adp 8/12/2015
ED_002691_00000035-00003



Daily Environment Report Page 4 of 6

Faster methods are available, again, depending on the scope of the request and the outcome expected, Kearney
said.

Representative Versus Scientific

The appropriations committee's instructions to the EPA that it should ensure state and tribal scientists constitute at
least 10 percent of the Science Advisory Board prompted wide-ranging comment among those interviewed by
Bloomberg BNA.

The topic also spurred debate during a May 20 Senate subcommittee hearing on the EPA Science Advisory Board
Reform Act of 2015 (S. 543) that also contains the 10 percent mandate (98 DEN A-16, 5/21/15)

The Senate bill has not moved since that hearing.

Christopher Zarba, director of the SAB staff office, told Bloomberg BNA the mandate would conflate the goals of
two separate types of advisory committees that each provide valuable advice to the EPA.

The two types of committees are representative committees, which consist of individuals selected to reflect the
views of the entity or group they represent, and scientific and technical committees, which consist of professionals
selected for their particular expertise.

Of the 20 federal advisory committees that serve the EPA, 13 have representatives of groups or organizations,
such as community groups, the business community, nongovernmental organizations, state and local governments
and tribal governments, according to information the agency's Office of Administration and Resources Management
provided Bloomberg BNA.

Examples include the Clean Air Act Advisory Committee, Local Government Advisory Committee, National Advisory
Council for Environmental Policy and Technology, National Environmental Justice Advisory Council and Pesticide
Program Dialogue Committee.

The remaining seven panels are scientific and technical advisory committees.

These include the Clean Air Scientific Advisory Committee, Board of Scientific Counselors, Science Advisory Board
and the Federal Insecticide, Fungicide, and Rodenticide Act Scientific Advisory Panel.
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“We love state and tribal scientists. They contribute greatly to our reviews and we use them at every opportunity.
There just aren't that many to choose from,” Zarba said.

“In a typical public solicitation, state and tribal scientists typically represent a few percent of the applicants. As a
result if we receive 130 applicants there may only be three to five state and tribal scientists to consider. In some
solicitations we only received 30 to 40 applicants and may have no state and tribal scientists to consider,” he said.

Asked if he could provide a breakdown of the SAB's membership, Zarba provided Bloomberg BNA a chart that
divided illustrative SAB committees into different organizations from which they came. The chart was originally
prepared at the request of a member of Congress, he said.

Individuals were placed into various categories based not only on whether they were currently working in a specific
position, working at a state agency for example, but whether they had worked in such an organization during their
career, Zarba said.

Based on the SAB staff's calculations, about 13 percent of the committees' members represented state, local or
tribal governments (see chart).

Sen. John Boozman (R-Ariz.), who introduced S. 543 and supports increasing state representation on SAB,
disagreed with that approach to calculating how many state representatives served on the board.

“Counting all scientists who have performed such work at some point in their careers inflates the number. Many
excellent scientists do perform work for the states. The intent of our bill is to ensure the states, which have a very
important role to play in protecting our environment, are able to participate throughout the process,” Boozman
said in an e-mail response to questions.

State Participants’ Perspectives

Solomon, from CalEPA said, the 10 percent quota for state or tribal members on the SAB will be difficult to achieve
without jeopardizing the board's ability to effectively exercise scientific oversight over the agency.

"The scientific issues that come before the board cover an enormous array of scientific disciplines and areas of
expertise, so the top priority is for the board to have an appropriate array of experts who can evaluate EPA's work.
States and tribes will rarely have true experts in some of the very technical areas of science that would be needed
most of those experts are in academia,” Solomon said.

It makes sense to have state and tribal participation—as the SAB already does—but the idea of specific quotas for
state representation on a science panel is a bad one, she said.

Henry Anderson, chief medical officer for the Wisconsin Division of Public Health, who serves on an SAB
committee, told Bloomberg BNA state scientists have a lot of practical expertise, which the SAB will make extra
effort to seek out for some paneis.

Most state scientists are generalists, however, not the specialists the SAB typically needs, Anderson said.
Serving on SAB committees also takes a lot of time for state scientists, Anderson and Solomon said.

“To get two or three days off in a row is hard for a state official,” Anderson said.

Scheduling challenges have prevented him from serving on some committees, he added.

Solomon said she does as much of her SAB work as possible on her own time, so that her workday is focused on
serving California's taxpayers.

“Using my own time, however, only works for reviewing documents and preparing comments. Traveling to
meetings is another challenge. For example, I need to go through the process of obtaining out-of-state travel
authorization from the governor's office when I go to D.C. for an EPA meeting,” she said.

"I usually spend the plane flights, airport time, and evenings trying to stay caught up while I'm away, but I always
come back to quite a backiog,” Solomon said.

"I have found it to be very difficult to make the time to serve on EPA panels, and I'm one of the lucky ones since
I'm in a state with a lot of other scientific staff, so I have colieagues who can help pick up the slack when I need to
go to D.C.,” she said.

State Legisiators Voice Concerns

The Council of State Governments West, however, is concerned that state scientists are insufficiently represented
on SAB committees.

Council legislators representing Alaska, Colorado, Idaho, Hawaii and Washington wrote Sens. Mike Rounds
(R-S.D.) and Edward Markey (D-Mass.) the day before the May 20 subcommittee hearing on S. 543.

The state legislators voiced numerous concerns about the lack of state representation, particularly, in water- and
air-related advisory panels.

“States are largely underrepresented in EPA advisory panels,” the state legislators wrote.
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Clint Woods, executive director of the Association of Air Pollution Control Agencies, said the organization is
examining what appears to be a lack of state and local participation in SAB committees.

The association has nominated state scientists, but they often are not selected, Woods said.
There also seems to be a geographical imbalance, he said.

Many Western states, for example, have not had a scientist selected for SAB in years, he said
The association is working with the EPA to “diagnose” the problem, he said.

There may be criteria the EPA uses to select scientists—such as extent to which the expert has been published in
peer reviewed journals—that make it difficult for a state scientist to be selected, Woods said.

State scientists may not know how to describe their expertise in ways that best demonstrate to the EPA that they
have the necessary qualifications, he said.

“Both sides can probably do a better job,” Woods said. "We want to diagnose the problem correctly.”

States are better represented on the agency's Clean Air Act Advisory Committee, he said. That is one of the
agency's 13 representative committees.

To contact the reporter on this story: Pat Rizzuto in Washington at prizzuto@bna.com

To contact the editor responsible for this story: Larry Pearl at Ipeari@bna.com

For More Information

The House report that accompanies the appropriations bill funding the EPA is available at
http://op.bna.com/env.nsf/r?Open=prio-9z2igk. A list of EPA advisory committees is available at
http://www2.epa.gov/faca/all-federal-advisory-committees-epa. The Council of State Governments West
letter is available at http://op.bna.com/env.nsf/r?Open=prio-9z3qgp5.

Cortack us at http//www. bna.com/contact/index.htrnl or call 1-800-272-1033
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For FY18 Appointments to the Clean Air Scientific Advisory Committee
(CASAC), the Science Advisory Board (SAB), and SAB Committees.

The summary for all CASAC, SAB, and SAB Committee recruitment follows:

e The SAB Staff Office published a Federal Register Notice on [insert date]
requesting public nominations of experts for the CASAC, the SAB, and five
SAB committees.

¢ On [insert date], SAB Staff Office Director sent an email to the Deputy
Administrator, Assistant Administrators, Regional Administrations, members
of the Science and Technology Policy Council (STPC) and other senior agency
leaders to request assistance in identifying a diverse range of qualified
candidates.

e On [insert date], the SAB Staff Office sent emails with the FR notice to over
200 organizations, including professional associations, state and tribal
associations, nongovernmental associations, stakeholder/industry
associations, and minority-serving academic institutions.

e SAB Staff Office provided information on the request for nominations for
publication on the EPA Environmental Justice List Serve (the notice was
published on [insert date])

e SAB Staff Office contacted current members of the CASAC, SAB and SAB
committees to request nominations of qualified diverse candidates for specific
expertise areas.

¢ Additional candidates for the required expertise areas will be identified by the
SAB Staff Office from the ranks of academic faculties, editorial boards of
scholarly journals and other sources.
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Check the applicable boxes to indicate which internal and external contacts and
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INTERNAL

!]Assistant Administrators/Deputy Assistant Administrators/
Regional Administrators (forward an electronic memo from the
program’s AA to the other Senior Leaders, and include a copy of
that memo into the DRAFT Balance review package)

] Federal Advisory Committee Management Division Hispanic
Association of Colleges and Universities (HACU) (contact: Michael
Nieves 202-566-1478)

| Office of External Affairs and Environmental Education/Office of
Public Engagement (contact: Javier Araujo 202-564-2642 or Lina
Younes 202-564-9924)

B Office of Environmental Justice Listserv (contact: Victoria
Robinson 202-564-6349)

Federal Advisory Committee Management Division Minority
Serving Institutions (MSI) Program (contact: Lester Lacey 202-
566-1321)

_| American Indian Environment Office (contact: JoAnn Chase 202-
564-0878 and Andrew Baca on 566-0185)

FACMD’s FACA Diversity Database (contact: Toni Rousey 202-564-
5356)
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List all other internal resources you plan to use:

EXTERNAL
EFederal Register Notice

EProfessional Associations (if applicable. list names of those you plan to contact)

DNeWSpapers (if applicable. list names of those you plan to contact)

Dloumal s/Magazines (if applicable, list names of those vou plan to contact)

DRadio (if applicable, list names of those you plan to contact)

List of external associations and organizations that will be solicited:

Public interest groups (list names of those you plan to contact)
EPA’s Facebook page
EPA’s Internet page

EPA twitter account

= ][

Colleges or Universities, including historically black college or universities and

minority academic institutions (list names of those you plan to contact)
State, local, and tribal governments

List all other external resources you plan to use:
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Committee Name: Clean Air Scientific Advisorv Committee

Designated Federal Officer: Aaron Yeow, (202) 564-2050 or
yeow.aaron@epa.gov

Membership Package Content:

1 Invitational
0 Reappointment
1 Thank You
Members over 6-year term limit
Yes Appointment/Reappointment of Chair/Vice Chair
I. Describe what the Commaittee’s Charge is for this fiscal year?

(Based on the Charter, the Administrator’s priorities and/or others)

The CASAC was established pursuant to the Clean Air Act (CAA) Amendments of
1977, codified at 42 U.S.C. 7409(d)(2), to provide advice, information and
recommendations to the Administrator on the scientific and technical aspects of air
quality criteria and National Ambient Air Quality Standards for criteria pollutants
(ozone; particulate matter; carbon monoxide; nitrogen oxides; sulfur dioxide; and

lead).
I1. Describe your strategy for this recruitment effort?
See Page 1-3.

III.  List the expertise or points of view (for the function to be performed)
considered necessary to meet the Committee needs.

As required under the CAA section 109(d), CASAC is composed of seven members,
with at least one member of the National Academy of Sciences, one physician, and
one person representing state air pollution control agencies. The SAB Staff Office is
seeking nominations of experts to serve on the CASAC who represent state air
pollution control agencies and who have demonstrated high levels of competence,
knowledge, and expertise in scientific/technical fields relevant to air pollution and
air quality issues. The SAB Staff Office is especially interested in scientists with
expertise described above who have knowledge and experience in air quality relating
to criteria pollutants.

IV.  Where do you plan to solicit for nominations to achieve a robust set of diverse
candidates?

See Page 1-3.
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Committee Name: EPA Science Advisory Board

Designated Federal Officer: Thomas Carpenter, (202) 564-4885 or
carpenter.thomas@epa.gov

Membership Package Content:

up to 9 Invitational
up to 6 Reappointment
up to 9 Thank You
up to 2 Members over 6-year term limit*
1 Appointment/Reappointment of Chair/Vice Chair

*[Two SAB members, serving as Chairs of projects, are in their last year of the
6-year term and completing projects. They may need to be extended to finalize
the advisory reports]

I. Describe what the Committee’s Charge is for this fiscal year?
(Based on the Charter, the Administrator’s priorities and/or others)

The chartered SAB was established in 1978 under the authority of the
Environmental Research, Development and Demonstration Authorization Act
(ERDDAA), codified at 42 U.S.C. 4365, to provide independent scientific and
technical peer review, consultation, advice and recommendations to the EPA
Administrator on the scientific bases for EPA’s actions and programs. While the SAB
reports to the EPA Administrator, congressional committees specified in ERDDAA
may ask the EPA Administrator to have the SAB provide scientific advice on a
particular issue. The SAB has 7 standing committees (Tier 2 committees) and
various ad hoc panels that work under its auspices. All the work of SAB committees
and panels is under the direction of the chartered SAB. The chartered SAB reviews
all SAB committee and panel draft reports and determines whether they are
appropriate to send to the EPA Administrator.

II. Describe your strategy for this recruitment effort?

See Page 1-3.

III.  List the expertise or points of view (for the function to be performed)
considered necessary to meet the Committee needs.

The chartered SAB requires expertise and points of view from a wide range of
disciplines in the physical sciences, health sciences, engineering, and economics and
other social sciences. For FY2018, the SAB Staff Office is seeking experts to serve on
the chartered SAB in the following disciplines as they relate to human health and

6
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the environment: analytical chemuistry, ecological sciences and ecological assessment;
economics; engineering,; geochemistry,; health sciences,; hydrology; hydrogeology;
medicine; microbiology, modeling; pediatrics; public health,; risk assessment, social,
behavioral and decision sciences, statistics; and toxicology.

The SAB Staff Office is especially interested in scientists in the disciplines described
above who have knowledge and experience in air quality; agricultural sciences;
climate change; drinking water; energy and the environment; water quality; water
quantity and reuse; ecosystem services; community environmental health;
sustainability; chemical safety; green chemistry; homeland security; and waste and
waste management.

IV.  Where do you plan to solicit for nominations to achieve a robust set of diverse
candidates?

See Page 1-3.
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Committee Name: SAB Chemical Assessment Advisory Committee

Designated Federal Officer: Suhair Shallal, (202) 564-2057 or
shallal . suhair@epa.gov

Membership Package Content:

up to 3 Invitational
up to 3 Reappointment
0 Thank You
0 Members over 6-year term limit
0 Appointment/Reappointment of Chair/Vice Chair
I. Describe what the Commaittee’s Charge is for this fiscal year?

(Based on the Charter, the Administrator’s priorities and/or others)
The SAB Chemical Assessment Advisory Committee (CAAC) provides advice

through the chartered SAB regarding selected toxicological reviews of environmental
chemicals available on EPA’s Integrated Risk Information System (IRIS).

II. Describe your strategy for this recruitment effort?

See Page 1-3.

III.  List the expertise or points of view (for the function to be performed)
considered necessary to meet the Committee needs.

For FY 18, the SAB Staff Office is seeking experts with experience in chemical assessments.

Members should have expertise in one or more of the following disciplines: foxicology, including

developmental/reproductive toxicology, and inhalation toxicology,; Physiologically Based
Pharmacokinetic (PBPK) modeling, carcinogenesis; biostatistics; and risk assessment.

IV.  Where do you plan to solicit for nominations to achieve a robust set of diverse
candidates?

See Page 1-3.
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Committee Name: SAB Drinking Water Committee

Designated Federal Officer: Thomas Carpenter, (202) 5644885 or
carpenter.thomas@epa.gov.

Membership Package Content:

0 Invitational
up to 3 Reappointment
4 Thank You
0 Members over 6-year term limit*
1 Appointment/Reappointment of Chair/Vice Chair

*[justification for those being extended beyond 6 years]

I. Describe what the Commaittee’s Charge is for this fiscal year?
(Based on the Charter, the Administrator’s priorities and/or others)

The SAB Drinking Water Committee (DWC) provides advice through the chartered
SAB on the scientific and technical aspects of EPA’s national drinking water
program.

I1. Describe your strategy for this recruitment effort?

See Page 1-3.

III.  List the expertise or points of view (for the function to be performed)
considered necessary to meet the Committee needs.

The SAB Staff Office is seeking nominations of experts with experience on drinking

water issues. Members should have expertise in one or more of the following

disciplines: environmental engineering,; epidemiology, microbiology; public health;
and risk assessmernt.

IV.  Where do you plan to solicit for nominations to achieve a robust set of diverse
candidates?

See Page 1-3.
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Committee Name: SAB Ecological Processes and Effects Committee

Designated Federal Officer: Thomas Armitage, (202) 564-2155 or
armitage.thomas@epa.gov.

Membership Package Content:

Upto4 Invitational

0 Reappointment
4 Thank You
0 Members over 6-year term limit*

<

Appointment/Reappointment of Chair/Vice Chair

*[justification for those being extended beyond 6 years]

I. Describe what the Committee’s Charge is for this fiscal year?
(Based on the Charter, the Administrator’s priorities and/or others)

The SAB Ecological Processes and Effects Committee (EPEC) provides advice
through the chartered SAB on the science and research to assess, protect and restore
the health of ecosystems.

II. Describe your strategy for this recruitment effort?

See Page 1-3.

III.  List the expertise or points of view (for the function to be performed)
considered necessary to meet the Committee needs.

The SAB Staff Office is seeking nominations of experts to serve on the EPEC with
demonstrated expertise in the following disciplines: aquatic ecology; marine and

estuarine ecology, ecological risk assessment, ecotoxicology,; and systems ecology.

IV.  Where do you plan to solicit for nominations to achieve a robust set of diverse
candidates?

See Page 1-3.
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Committee Name: SAB Environmental Economics Advisory Committee

Designated Federal Officer: Holly Stallworth, (202) 564-2073 or
stallworth.holly@epa.gov.

Membership Package Content:

Upto4 Invitational

0 Reappointment
4 Thank You
0 Members over 6-year term limit

[

Appointment/Reappointment of Chair/Vice Chair

I. Describe what the Commaittee’s Charge is for this fiscal year?
(Based on the Charter, the Administrator’s priorities and/or others)

The SAB Environmental Economics Advisory Committee (EEAC) provides advice
through the chartered SAB on methods and analyses related to economics, costs, and
benefits of EPA environmental programs.

II. Describe your strategy for this recruitment effort?

See Page 1-3.

III.  List the expertise or points of view (for the function to be performed)
considered necessary to meet the Committee needs.

The SAB Staff Office is seeking nominations of experts in environmental economics
to serve on the EEAC.

IV.  Where do you plan to solicit for nominations to achieve a robust set of diverse
candidates?

See Page 1-3.
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Committee Name: SAB Environmental Engineering Committee

Designated Federal Officer: Edward Hanlon, (202) 564-2134 or
hanlon.edward@epa.gov

Membership Package Content:

0 Invitational

0 Reappointment

0 Thank You

0 Members over 6-year term limit

[

Appointment/Reappointment of Chair/Vice Chair

I. Describe what the Commaittee’s Charge is for this fiscal year?
(Based on the Charter, the Administrator’s priorities and/or others)

The SAB Environmental Engineering Committee (EEC) provides advice through the
chartered SAB on risk management technologies to control and prevent pollution.

II. Describe your strategy for this recruitment effort?

See Page 1-3.

III.  List the expertise or points of view (for the function to be performed)
considered necessary to meet the Committee needs.

The SAB Staff Office is seeking nominations of experts to serve on the EEC with

demonstrated expertise in the following disciplines: environmental and water

quality; and remediation and technology

IV.  Where do you plan to solicit for nominations to achieve a robust set of diverse
candidates?

See Page 1-3.
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Committee Name: SAB Radiation Advisory Committee

Designated Federal Officer: Edward Hanlon, (202) 564-2134 or
hanlon.edward@epa.gov

Membership Package Content:

0 Invitational

7 Reappointment

0 Thank You

0 Members over 6-year term limit

[

Appointment/Reappointment of Chair/Vice Chair

I. Describe what the Commaittee’s Charge is for this fiscal year?
(Based on the Charter, the Administrator’s priorities and/or others)

The Radiation Advisory Committee (RAC) provides advice through the chartered
SAB on radiation protection, radiation science, and radiation risk assessment.
II. Describe your strategy for this recruitment effort?

See Page 1-3.

III.  List the expertise or points of view (for the function to be performed)
considered necessary to meet the Committee needs.

The SAB Staff Office is seeking nominations of experts to serve on the RAC with

demonstrated expertise in the following disciplines: radiation epidemiology,

radionuclide fate and transport, radiation carcinogenesis; radiation health and

safety; radiological risk assessment,; and radiation exposure.

IV.  Where do you plan to solicit for nominations to achieve a robust set of diverse
candidates?

See Page 1-3.
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SAB Staff Office Completed, Current, and Upcoming Projects and Reports

Completed Report Title

Project

CASAC Review of the EPA’s Policy Assessment for the Review of the
Primary National Ambient Air Quality Standards for Nitrogen Dioxide
(External Review Draft —- September 2016)

Nitrogen Oxides Policy Assessment for Primary (Health-based)
National Ambient Air Quality Standards (NAAQS)

SAB Review of EPA’s Proposed Methodology for Updating Mortality Risk
Valuation Estimates for Policy Analysis

Valuing mortality risk reductions for policy: proposed updates to
valuation and income elasticity estimates

Science Advisory Board (SAB) Consideration of EPA Planned Actions in
the Spring 2016 Unified (Regulatory) Agenda and their Supporting
Science

SAB Discussions about EPA Planned Actions in the Spring 2016 Unified
Agenda and their Supporting Science

Review of conclusions in Efficacy of Ballast Water Treatment Systems: a
Report by the Science Advisory Board

Consideration of data on ballast water treatment efficacy and
conclusions in the 2011 SAB report, Efficacy of Ballast Water
Treatment Systems: a Report by the EPA Science Advisory Board

SAB Recommendations for EPA’s FY 2016 Scientific and Technological
Achievement Awards

Scientific and Technological Achievement Awards (STAA) 2016

CASAC Review of the EPA’s Integrated Review Plan for the National
Ambient Air Quality Standards for Particulate Matter (External Review
Draft — April 2016)

Particulate Matter Integrated Review Plan for National Ambient Air
Quality Standards (NAAQS)

SAB Review of the EPA’s draft Assessment of the Potential Impacts of
Hydraulic Fracturing for Oil and Gas on Drinking Water Resources

Assessment of the Potential Impacts of Hydraulic Fracturing for Oil and
Gas on Drinking Water Resources

CASAC Review of the EPA’s Integrated Science Assessment for Sulfur
Oxides — Health Criteria (External Review Draft — November 2015)

Sulfur Oxides Integrated Science Assessment for Primary (Health-
based) National Ambient Air Quality Standards (NAAQS) (First External
Review Draft)

Science Advisory Board (SAB) Consideration of EPA Planned Actions in
the Fall 2015 Unified (Regulatory) Agenda and their Supporting Science

SAB Discussions about EPA Planned Actions in the Fall 2015 Unified
Agenda and their Supporting Science

Review of EPA's Draft Assessment entitled Toxicological Review of
Benzo[a]pyrene (September 2014)

IRIS Assessment for Benzo[a]pyrene

CASAC Review of the EPA’s Draft Integrated Review Plan for the
Secondary National Ambient Air Quality Standards for Oxides of
Nitrogen and Oxides of Sulfur

Nitrogen Dioxide and Sulfur Dioxide Integrated Review Plan for
Secondary (Welfare-based) National Ambient Air Quality Standards
(NAAQS)

Review of the EPA’s Draft Fourth Contaminant Candidate List (CCL 4)

Drinking Water Contaminant Candidate List (Fourth List)

Science Advisory Board (SAB) Consideration of EPA Planned Actions in
the Spring 2015 Unified (Regulatory) Agenda and their Supporting
Science

SAB Discussions about EPA Planned Actions in the Spring 2015 Unified
Agenda and their Supporting Science

April 12, 2017
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SAB Staff Office Completed, Current, and Upcoming Projects and Reports

Completed Report Title

Project

SAB Recommendations for EPA’s FY 2015 Scientific and Technological
Achievement Awards

Scientific and Technological Achievement Awards (STAA) 2015

Review of the IRIS Draft Toxicological Review of Trimethylbenzenes

IRIS Assessment for Trimethylbenzenes

Additional SAB Recommendations for EPA’s FY2013 Scientific and
Technological Achievement Awards

Scientific and Technological Achievement Awards (STAA) 2013

CASAC Review of the EPA’s Review of the Primary National Ambient Air
Quality Standards for Nitrogen Dioxide: Risk and Exposure Assessment
Planning Document

Nitrogen Oxides Risk and Exposure Assessment Planning Document for
Primary (Health-based) National Ambient Air Quality Standards
(NAAQS)

CASAC Review of the EPA’s Integrated Science Assessment for Oxides of
Nitrogen — Health Criteria (Second External Review Draft — January
2015)

Nitrogen Oxides Integrated Science Assessment (Second External
Review Draft) for Primary (Health-based) National Ambient Air Quality
Standards (NAAQS)

SAB Recommendations for EPA’s FY 2014 Scientific and Technological
Achievement Awards

Scientific and Technological Achievement Awards (STAA) 2014

Science Advisory Board Review of the EPA’s Evaluation of the Inhalation
Carcinogenicity of Ethylene Oxide (Revised External Review Draft -
August 2014)

IRIS Assessment for Ethylene Oxide (2014) - Evaluation of inhalation
Carcinogenicity

SAB review of EPA's draft IRIS Ammonia Assessment

IRIS Assessment for Ammonia

Early Advice on an Ensemble Modeling Approach for Developing Lake
Erie Phosphorus Objectives

Lake Erie Eutrophication Indicators - Ensemble Modeling Approach

Science Advisory Board (SAB) Consideration of EPA Planned Actions in
the Fall 2014 Unified (Regulatory) Agenda and their Supporting Science

SAB Discussions about EPA Planned Actions in the Fall 2014 Unified
Agenda and their Supporting Science

SAB Review of the EPA’s Draft Technical Guidance for Assessing
Environmental Justice in Regulatory Analysis

Technical Guidance for Assessing Environmental Justice in Regulatory
Analysis

Review of the EPA draft Report on the Environment 2014

Report on the Environment (ROE) 2014

Strategic Research Planning for 2016-2019: A Joint Report of the Science
Advisory Board and Board of Scientific Counselors

Strategic Research Directions for EPA's Office of Research and
Development (ORD) 2016-2019

Science Advisory Board (SAB) Consideration of EPA Planned Actions in
the Fall 2013 Unified (Regulatory) Agenda and their Supporting Science

SAB Discussions about EPA Planned Actions in the Fall 2013 Unified
Agenda and their Supporting Science

Science Advisory Board (SAB) Consideration of EPA Planned Actions in
the Spring 2014 Unified (Regulatory) Agenda and their Supporting
Science

SAB Discussions about EPA Planned Actions in the Spring 2014 Unified
Agenda and their Supporting Science

April 12, 2017
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SAB Staff Office Completed, Current, and Upcoming Projects and Reports

Completed Report Title

Project

SAB Review of the Draft EPA Report "Connectivity of Streams and
Wetlands to Downstream Waters: A Review and Synthesis of the
Scientific Evidence"

Connectivity of Streams and Wetlands to Downstream Waters: A
Review and Synthesis of the Scientific Evidence.

Science Advisory Board (SAB) Consideration of the Adequacy of the
Scientific and Technical Basis of the EPA’s Proposed Rule titled
“Definition of Waters of the United States under the Clean Water Act”

“Definition of ‘Waters of the United States’ Under the Clean Water
Act” - Advice and comment on science supporting the EPA’s proposed
rule

SAB Recommendations for EPA’s FY2013 Scientific and Technological
Achievement Awards

Scientific and Technological Achievement Awards (STAA) 2013

Review of EPA’s Recommendation for an Additional Federal Reference
Method for Ozone: Nitric Oxide-Chemiluminescence

Ozone Federal Reference Method: Nitric Oxide (NO)-
Chemiluminescence Method

CASAC Review of the EPA's Integrated Review Plan for the Primary
National Ambient Air Quality Standard for Sulfur Dioxide (External
Review Draft - March 2014)

Sulfur Oxides Integrated Plan for National Ambient Air Quality
Standards (NAAQS)

CASAC Review of the EPA's Health Risk and Exposure Assessment for
Ozone (Second External Review Draft - February, 2014

Ozone Risk/Exposure Assessment (Second External Review Draft) for
National Ambient Air Quality Standards (NAAQS)

CASAC Review of the EPA’s Second Draft Policy Assessment for the
Review of the Ozone National Ambient Air Quality Standards

Ozone Policy Assessment (Second External Review Draft) for National
Ambient Air Quality Standards (NAAQS) Review

CASAC Review of the EPA’s Welfare Risk and Exposure Assessment for
Ozone (Second External Review Draft)

Ozone Risk/Exposure Assessment (Second External Review Draft) for
National Ambient Air Quality Standards (NAAQS)

CASAC Review of the EPA’s Integrated Science Assessment for Oxides of
Nitrogen — Health Criteria (First External Review Draft - November
2013)

Nitrogen Oxides Integrated Science Assessment (First External Review
Draft) for Primary (Health-based) National Ambient Air Quality
Standards (NAAQS)

CASAC Review of the EPA’s Integrated Review Plan for the Primary
National Ambient Air Quality Standards for Nitrogen Dioxide (External
Review Draft)

Nitrogen Oxides Integrated Review Plan for Primary (Health-based)
National Ambient Air Quality Standards (NAAQS)

SAB Advice on Advancing the Application of CompTox Research for EPA
Chemical Assessments

EPA Risk Assessments - Use of Computational Toxicology

Science Advice and EPA Priority Topics

Science Advice and EPA Priority Topics

Concern about the Future of the Science to Achieve Results (STAR)
Fellowship Program

Concern about the Future of the Science to Achieve Results (STAR)
Fellowship Program

April 12, 2017
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SAB Staff Office Completed, Current, and Upcoming Projects and Reports

Completed Report Title

Project

Science Advisory Board (SAB) Consideration of EPA Planned Actions in
the Spring 2013 Unified (Regulatory) Agenda and their Supporting
Science

SAB Discussions about EPA Planned Actions in the Spring 2013 Unified
Agenda and their Supporting Science

SAB Recommendations for EPA’s FY2012 Scientific and Technological
Achievement Awards

Scientific and Technological Achievement Awards (STAA) 2012

Initial Follow-up to Science Advisory Board (SAB) Discussions on
December 4 2013

Thanks-December 2013 Meeting

Science Advisory Board (SAB) Discussions about EPA Planned Actions in
the Fall 2012 Unified (Regulatory) Agenda and their Supporting Science

SAB Discussions about EPA Planned Actions in the Fall 2012 Unified
(Regulatory) Agenda and their Supporting Science

Consultation on the EPA’s Progress Report: Potential Impacts of
Hydraulic Fracturing on Drinking Water Resources — December 2012

Hydraulic Fracturing Potential Impacts on Drinking Water Resources -
2012 Progress Report

Consultation on the EPA’s Draft Plan for the Development of the
Integrated Science Assessment for Nitrogen Oxides — Health Criteria
(May 2013 Draft)

Nitrogen Oxides Draft Plan for Integrated Science Assessment - Health
Criteria

CASAC Review of the EPA’s Integrated Science Assessment for Lead
(Third External Review Draft — November 2012)

Lead integrated Science Assessment (Third External Review Draft) for
National Ambient Air Quality Standards Review

CASAC Review of the EPA’s Policy Assessment for the Review of the Lead
National Ambient Air Quality Standards (External Review Draft — January
2013)

Lead Policy Assessment for National Ambient Air Quality Standards

SAB Advice on Approaches to Derive a Maximum Contaminant Level
Goal for Perchlorate

Perchlorate - Approaches for Deriving Maximum Contaminant Level
Goals for Drinking Water

SAB Review of Emissions-Estimating Methodologies for Broiler Animal
Feeding Operations and for Lagoons and Basins at Swine and Dairy
Animal Feeding Operations

Animal Feeding Operations Air Emission Estimation Methodologies

SAB Review of EPA’s Retrospective Cost Study of the Costs of EPA
Regulations: An Interim Report of Five Case Studies (March 2012)

Ex Ante Regulatory Cost Estimates - Exploratory Analysis

Review of EPA's Draft Assessment entitled Toxicological Review of Libby
Amphibole Asbestos (August 2011)

IRIS Assessment for Libby Amphibole Asbestos

CASAC Review of the EPA’s Policy Assessment for the Review of the
Ozone National Ambient Air Quality Standards (First External Review
Draft — August 2012)

Ozone Policy Assessment (First External Review Draft) for National

Ambient Air Quality Standards

April 12, 2017
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SAB Staff Office Completed, Current, and Upcoming Projects and Reports

Completed Report Title

Project

CASAC Review of the EPA’s Health Risk and Exposure Assessment for
Ozone (First External Review Draft - Updated August 2012) and Welfare
Risk and Exposure Assessment for Ozone (First External Review Draft -
Updated August 2012)

Ozone Risk/Exposure Assessment (First External Review Draft) for
National Ambient Air Quality Standards (NAAQS)

CASAC Review of the EPA’s Integrated Science Assessment for Ozone
and Related Photochemical Oxidants (Third External Review Draft — June
2012)

Ozone Integrated Science Assessment (Third External Review Draft)
for National Ambient Air Quality Standards Review

Implementation of ORD Strategic Research Plans: A Joint Report of the
Science Advisory Board and ORD Board of Scientific Counselors

Implementation of ORD's New Strategic Directions

SAB Review of EPA’s Accounting Framework for Biogenic CO2 Emissions
from Stationary Sources (September 2011)

Carbon Dioxide Accounting for Emissions from Biogenic Sources

SAB Review of the EPA’s Ecological Assessment Action Plan

Ecological Assessment Action Plan

CASAC Review of the EPA’s Integrated Science Assessment for Lead
(Second External Review Draft — February 2012)

Lead Integrated Science Assessment (Second External Review Draft)
for National Ambient Air Quality Standards Review

Science Integration for Decision Making at the U.S. Environmental
Protection Agency

Science Integration for Decision Making

SAB Recommendations for EPA’s FY2011 Scientific and Technological
Achievement Awards

Scientific and Technological Achievement Awards (STAA) 2011

Consultation on Proposed Updates and Changes to MARSSIM

Radiation Survey Manual (Multi-Agency Radiation Survey and Site
Investigation Manual) Revisions

Science Advisory Board Comments on the President's Requested FY
2013 Research Budget

President's Requested Fiscal Year 2013 Science and Research Budget
Review

CASAC Review of the EPA’s Integrated Science Assessment for Ozone
and Related Photochemical Oxidants (Second External Review Draft —
September 2011)

Ozone Integrated Science Assessment (Second External Review Draft)
for National Ambient Air Quality Standards Review

Review of the Draft Near-Road Nitrogen Dioxide Monitoring Technical
Assistance Document

Near-road Ambient Air Monitoring Requirements - Network Design
Guidance Development

Advisory on EPA's Draft Technical Report entitled Considerations
Related to Post-Closure Monitoring of Uranium In-Situ Leach/in-Situ
Recovery (ISL/ISR) Sites

Uranium In-Situ Leach Recovery - Post-closure Stability Monitoring

Consultation on EPA report on the Value of Water to the U.S. Economy

Estimating the Value of Water to the U.S. Economy

April 12, 2017
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SAB Staff Office Completed, Current, and Upcoming Projects and Reports

Completed Report Title

Project

Great Lakes Restoration Initiative Action Plan Review

Great Lakes Restoration Initiative Action Plan FY2010 - FY2014 and
Implementation Strategy

CASAC Review of the EPA's Integrated Science Assessment for Lead (First
External Review Draft - May 2011)

Lead integrated Science Assessment (First External Review Draft) for
National Ambient Air Quality Standards Review

Office of Research and Development (ORD) New Strategic Research
Directions: A Joint Report of the Science Advisory Board (SAB) and ORD
Board of Scientific Councilors (BOSC)

New ORD Research Program Strategic Directions

Consultation on EPA’s Review of the National Ambient Air Quality
Standards for Lead: Risk and Exposure Assessment Planning Document

Lead Risk/Exposure Methods for National Ambient Air Quality
Standards (NAAQS) Review

Review of EPA’s Draft National-Scale Mercury Risk Assessment

Mercury Risk Assessment

Review of EPA’s Draft Qil Spill Research Strategy

Oil Spill Research Strategy

Review of EPA's Photochemical Assessment Monitoring Stations (PAMS)
Network Re-engineering Project

Photochemical Assessment Monitoring Stations (PAMS) - Network Re-
engineering

SAB Evaluation of the Effectiveness of Partial Lead Service Line
Replacements

Partial Lead Service Line Replacement Effectiveness

SAB Review of EPA's Reanalysis of Key Issues Related to Dioxin Toxicity
and Response to NAS Comments (May 2010)

Dioxin Reassessment - Response to the National Academies of Science

Reactive Nitrogen in the United States: An Analysis of Inputs, Flows,
Consequences, and Management Options - A Report of the Science
Advisory Board

Reactive Nitrogen: An Integrated Approach

Review of the Draft Report to Congress on Black Carbon

Black Carbon Report to Congress

CASAC comments on EPA’s Integrated Science Assessment for Ozone
and Related Photochemical Oxidants (March 2011)

Ozone Integrated Science Assessment (First External Review Draft) for
National Ambient Air Quality Standards Review

SAB Review of EPA’s Draft Hydraulic Fracturing Study Plan

Hydraulic Fracturing Study Plan

Review of “Valuing Mortality Risk Reductions for Environmental Policy:
A White Paper” (December 10, 2010)

Mortality Risk Measurement and Valuation for Policy Analysis

Review of EPA's draft Approaches for Deriving Numeric Nutrient Criteria
for Florida's Estuaries, Coastal Waters, and Southern Inland Flowing
Waters

Nutrient Criteria for Florida’s Estuarine and Coastal Waters, and
Southern Canals - Methods and Approaches for Deriving Numeric
Approaches

Efficacy of Ballast Water Treatment Systems: a Report by the EPA
Science Advisory Board

Ballast Water Advisory

April 12, 2017
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SAB Staff Office Completed, Current, and Upcoming Projects and Reports

Completed Report Title

Project

SAB Review of EPA’s Approach for Developing Lead Dust Hazard
Standards for Residences (November 2010 Draft) and Approach for
Developing Lead Dust Hazard Standards for Public and Commercial
Buildings (November 2010 Draft)

Lead Paint Hazard Standards for Residential Buildings, Public and
Commercial Buildings, and Renovations of Exteriors of Public and
Commercial Buildings

Consultation on EPA’s Ozone National Ambient Air Quality Standards:
Scope and Methods Plan for Health Risk and Exposure Assessment (April
2011) and Ozone National Ambient Air Quality Standards: Scope and
Methods Plan for Welfare Risk and Exposure Assessment (April 2011)

Ozone Risk/Exposure Methods for National Ambient Air Quality
Standards (NAAQS)

Science Advisory Board Comments on the President's Requested FY
2012 Research Budget

President's Requested Fiscal Year 2012 Science and Research Budget
Review

Review of EPA Draft Documents on Monitoring and Methods for Oxides
of Nitrogen (NOx) and Sulfur (SOx)

Nitrogen Oxides and Sulfur Oxides Monitoring and Methods

Consultation on EPA’s Draft Integrated Review Plan for the National
Ambient Air Quality Standards for Lead

Lead Integrated Plan for National Ambient Air Quality Standards
(NAAQS) Review

CASAC Advice on the Policy Assessment for the Review of the Secondary
National Ambient Air Quality Standards for Oxides of Nitrogen and
Oxides of Sulfur (February 2011)

CASAC Comments on EPA's "Policy Assessment for the Review of the
Secondary National Ambient Air Quality Standards for NOx and SOx"

SAB Recommendations for EPA’s FY2010 Scientific and Technological
Achievement Awards (STAA)

Scientific and Technological Achievement Awards (STAA) 2010

Scientific and Technological Achievement Awards (STAA) 2010

Review of Field-Based Aquatic Life Benchmark for Conductivity in
Central Appalachian Streams

Interim Water Quality Advisory Methodology for Estimating
Conductivity

Review of EPA’s Draft Report on Aquatic Ecosystem Effects of
Mountaintop Mining and Valley Fills

Mountaintop Mining — Valley-Fill Ecological Assessment

Clean Air Scientific Advisory Committee (CASAC) Response to Charge
Questions on the Reconsideration of the 2008 Ozone National Ambient
Air Quality Standards

Ozone - Solicitation of CASAC Advice on EPA’s Reconsideration of the
2008 Primary National Ambient Air Quality Standard

SAB Review of EPA's "Development of a Relative Potency Factor (RPF)
Approach for Polycyclic Aromatic Hydrocarbon (PAH) Mixtures (February
2010 Draft)"

IRIS Technical Document for Polycyclic Aromatic Hydrocarbon (PAH)
Mixtures - Relative Potency Factor (RPF) Approach

Inorganic Arsenic - Toxicological Review for IRIS

April 12, 2017
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SAB Staff Office Completed, Current, and Upcoming Projects and Reports

Completed Report Title

Project

Review of EPA’s Responsiveness to SAB 2007 Recommendations for the

Revision of Cancer Assessment of Inorganic Arsenic - A report of the SAB

Inorganic Arsenic Cancer Review Work Group

Inorganic Arsenic - Toxicological Review for IRIS

Review of the Policy Assessment for the Review of the Secondary
National Ambient Air Quality Standard for NOx and SOx: Second Draft

Nitrogen Dioxide and Sulfur Dioxide Policy Assessment for Secondary
(Welfare-based) National Ambient Air Quality Standards (NAAQS)

CASAC Review of EPA’s White Paper, “Approach for the Development of

a New Federal Reference Method (FRM) for Lead in Total Suspended
Particulates (Pb-TSP)”

Lead Monitoring Methods - Proposed Pb-TSP Federal Reference
Method in Support of Revised National Ambient Air Quality Standards

Review of EPA's Draft Assessment entitled "Toxicological Review of
Trichloroethylene

IRIS Assessment for Trichloroethylene

Review of the Final Integrated Report for the Second Section 812
Prospective Study of the Benefits and Costs of the Clean Air Act

Review of the Second Prospective Clean Air Act Section 812 Benefit-
Cost Report

Review of the Policy Assessment for the Review of the Secondary
National Ambient Air Quality Standard for NOx and SOx: Second Draft

Nitrogen Dioxide and Sulfur Dioxide Policy Assessment for Secondary
(Welfare-based) National Ambient Air Quality Standards (NAAQS)

April 12, 2017
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Message

From: Dravis, Samantha [dravis.samantha@epa.gov]
Sent: 5/17/2017 8:11:26 PM

To: Bolen, Brittany [bolen.brittany@epa.gov]
Subject: FW: Draft BOSC FRN

Attachments: FRN BOSC Nominations 5-17-17.docx

Let’s discuss when you have had a chance to look at this.

From: Gwinn, Maureen

Sent: Wednesday, May 17, 2017 4:10 PM

To: Kavlock, Robert <Kavliock.Robert@epa.gov>; Dravis, Samantha <dravis.samantha@epa.gov>

Cc: Rees, Sarah <rees.sarah@epa.gov>; Deener, Kathleen <Deener.Kathleen@epa.gov>; Plotkin, Viktoriya
<Plotkin.Viktoriya@epa.gov>; Perry, Dale <Perry.Dale@epa.gov>; Blackburn, Elizabeth <Blackburn.Elizabeth@epa.gov>;
Burden, Susan <Burden.Susan@epa.gov>

Subject: Draft BOSC FRN

Samantha,

Please find attached a draft Federal Register Notice for BOSC nominations. The list of expertise sought in this draft is
based on our last nomination process in 2013 and we are actively updating both the outreach plan and list of expertise
sought. This outreach plan is required as part of the FACA process prior to or immediately following the release of the
FR notice. We will have a new draft for Bob to bring to your meeting next week.

If you have any questions, please don’t hesitate to reach out. Bob can also go over this process in more detail when you
meet next Thursday.

Maureen

Maureen R. Gwinn, PhD DABT ATS

Senior Science Advisor

Immediate Office of the Assistant Administrator
Office of Research and Development

1200 Pennsylvania Ave NW

MC 8101R

Washington, DC 20460

t(202)564-4621
f(202)565-2430

i i
m(: Personal Phone / Ex. 6 i
S ——— |

From: Kavlock, Robert

Sent: Wednesday, May 17, 2017 10:13 AM

To: Dravis, Samantha <gravis.samantha@ena. sow>

Cc: Rees, Sarah <rags.sarah@spa.gov>; Deener, Kathleen <Dsensr Kathisend@ena.gov>; Gwinn, Maureen
<pwinpmaursen@epa.pov>

Subject: Re: RE:

Samantha

Will see what can be done.
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Bob

On May 17, 2017, at 3:32 PM, Dravis, Samantha <dravis.samantha@epa.goy> wrote:

Bob,

I would really like to get the FRN out this week or at least see a draft ASAP. Do you think we could get a
draft by COB today?

From: Kavlock, Robert

Sent: Tuesday, May 16, 2017 5:34 PM

To: Dravis, Samantha <dravissamantha@epa.gow>

Cc: Rees, Sarah <rees.sarahi@epa.gov>; Gwinn, Maureen <gwinn.maureeni@ens.gov>; Plotkin, Viktoriya
<Plotkin Miktoriva@epa.gov>; Deener, Kathleen <Deener. Kathleen@epa.gov>; Hauchman, Fred
<hauchman fredi@ena.gov>; Blackburn, Elizabeth <Blackburn. Elizabeth@ena.zow>

Subject: Re:

Samantha

Thanks for the note. | am in Europe this week but will ask the team to start working on this. However |
think it is important for us to develop a comprehensive strategy for outreach in conjunction with a FRN
so that we reach the most appropriate target audiences. Hopefully we can meet in the next couple of

weeks and talk this through. Inthe meantime we can work on the general announcement.

Bob

On May 16, 2017, at 6:55 PM, Dravis, Samantha <dravis.samanthaif@epa.gov> wrote:

Bob,

| would really like to get an FR notice drafted up as soon as possible re-opening the
nomination process for the BOSC. Would you kindly have your staff prepare this notice
to go out this week? | will have Robin find us a mutually acceptable time to meetin the
near future.

Best,
Samantha
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Message

From: Zarba, Christopher [Zarba.Christopher@epa.gov]

Sent: 8/9/2017 7:29:24 PM

To: Yamada, Richard (Yujiro) [yamada.richard@epa.gov]

CC: Bolen, Brittany [bolen.brittany@epa.gov]

Subject: CASAC Briefing Materials {Tomorrow Thursday @ 1030) 3rd FI RRB. SAB Office

Attachments: CASAC list of candidates briefing.pdf; Draft 2017 CASAC widecast.pdf; Draft 2017 CASAC list of candidates.pdf; Draft
2017 CASAC list of candidates biosketches.pdf

Feel free to share this with others that will be attending.

Us EPA Science Advisory Board
zarba.christopher@epa.gov
0 (2021 564-0760..

M : Personal Phone f Ex. 6 :

From: Yeow, Aaron

Sent: Wednesday, August 09, 2017 3:13 PM

To: Zarba, Christopher <Zarba.Christopher@epa.gov>
Cc: Johnston, Khanna <Johnston.Khanna@epa.gov>
Subject: Briefing Materials

Chris,

Attached are the materials for the briefing with Dr. Richard Yamada tomorrow. Please note that some of the information
in the attachments are not complete as we are still waiting on some materials from the candidates.

-Aaron

Aaron Yeow, M.P.H.

Designated Federal Officer

U.S. Environmental Protection Agency
Science Advisory Board

202-564-2050 (P)

202-565-2098 (F)

Mailing Address:
USEPA, 1200 Pennsylvania Avenue, NW, {1400R}), Washington, DC 20460

Physical Location/Deliveries:
1300 Pennsylvania Avenue, NW, Suite 31150, Washington, DC 20004
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Message

From: Torma, Tim [Torma.Tim@epa.gov]

Sent: 5/31/2017 3:25:50 PM

To: Bolen, Brittany [bolen.brittany@epa.gov]

CcC: Flynn, Mike [Flynn.Mike@epa.gov]; Grantham, Nancy [Grantham.Nancy@epa.gov]; Rees, Sarah
[rees.sarah@epa.gov]; Richardson, RobinH [Richardson.RobinH@epa.gov}]

Subject: Revised Hot items file

Attachments: Hot Topics 05-26-2017.docx

Brittany,

Attached is the revised file from our meeting yesterday. | will send follow-up information on the two items noted in the
file when | receive answers.

TT
Tim Torma
Senior Advisor

U.S. EPA Office of Policy
202-566-2864
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Message

From: Torma, Tim [Torma.Tim@epa.gov]

Sent: 5/30/2017 3:19:47 PM

To: Bolen, Brittany [bolen.brittany@epa.gov]
Subject: Hot Topics meeting today at 5:30

Attachments: Hot Topics 05-26-2017.docx

Brittany,

For the Hot Topics meeting today at 5:30, | will use the file | sent last Friday, attached here again. Let me know if there
are other specific topics you want added to the list or if you want additional info about any of the topics on the list.

TT
Tim Torma
Senior Advisor

U.S. EPA Office of Policy
202-566-2864
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Message

From: Torma, Tim [Torma.Tim@epa.gov]

Sent: 5/26/2017 6:54:25 PM

To: Bolen, Brittany [bolen.brittany@epa.gov]

CcC: Flynn, Mike [Flynn.Mike@epa.gov]; Richardson, RobinH [Richardson.RobinH@epa.gov]; Rees, Sarah

[rees.sarah@epa.gov]; Grantham, Nancy [Grantham.Nancy@epa.gov]; Kime, Robin [Kime.Robin@epa.gov]
Subject: 05/26 Hot Issues
Attachments: Hot Topics 05-26-2017.docx

Brittany,

Attached are items flagged from the 05/25 Weekly Reports. Let me know if you or others want any follow-up on any of
the items in the list. Have a great weekend.

TT
Tim Torma
Senior Advisor

U.S. EPA Office of Policy
202-566-2864
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Message

From: Torma, Tim [Torma.Tim@epa.gov]

Sent: 5/12/2017 9:53:15 PM

To: Bolen, Brittany [bolen.brittany@epa.gov]

CcC: Grantham, Nancy [Grantham.Nancy@epa.gov]; Flynn, Mike [Flynn.Mike@epa.gov]; Richardson, RobinH

[Richardson.RobinH@epa.gov]; Rees, Sarah [rees.sarah@epa.gov]; Freire, IP [Freire JP@epa.gov]; Schwab, Justin
[schwab.justin@epa.gov]

Subject: 05/12 Hot Topics with revised to-do column and additional items

Attachments: 20170512-nrdc-petition-rollout-v2.docx; Hot Topics 05-12-2017.docx; EC Petition Response 4-27-17 .docx

Brittany,
Attached is the Hot Topics file from today with revisions.

ftems added include:

Deliberative Process / Ex. 5

Please let me know if you need more info on any items or if | got the follow-up wrong. Have a great weekend.
1T

Tim Torma

Senior Advisor

U.S. EPA Office of Policy
202-566-2864
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Meleah Geertsma

Senior Attormey

Natural Resources Defense Council
20 N. Wacker Drive

Suite 1600

Chicago, IL 60606

RE: Response to Petition for Emergency Action under the Safe Drinking Water Act, 42 U.S.C. §
3001, to Abate the Imminent and Substantial Endangerment to East Chicago, Indiana Residents
from Lead Contamination in Drinking Water on Behalf of Calumet Lives Matter; We the People
for East Chicago; East Chicago Calumet Coalition Community Advisory Group (the “CAG”);
Community Strategy Group, the Hoosier Environmental Council; Duneland Environmental
Justice Alliance; Northwest Indiana Federation of Interfaith Organizations; The Twin City
Minister Alliance of East Chicago; Greater First Baptist Church of East Chicago; Antioch
Network of Church & Ministries; League of United Latin American Citizens—Indiana Council
(“LULAC”); NAACP / NAACP Indiana State Conference Environmental and Climate Justice
Program; National Nurses United; Loyola University Chicago School of Law’s Health Justice
Project; the Sargent Shriver National Center on Poverty Law (the “Shriver Center”); University
of Chicago Law School’s Abrams Environmental Law Clinic; Northwestern University Pritzker
School of Law’s Environmental Advocacy Clinic and the Natural Resources Defense Council
(“NRDC”)

Dear Ms. Geertsma:

On March 2, 2017, the United States Environmental Protection Agency (EPA) received your
correspondence on behalf of the Petitioners referenced above, asking the Agency to invoke its
Safe Drinking Water Act (SDWA) Section 1431 emergency authority to protect East Chicago,
Indiana residents from lead contamination in drinking water. We are writing to provide a status
update.

As you are aware, on February 9, 2017 prior to submitting your petition, Indiana’s Governor Eric
Holcomb had declared that a 30-day State Disaster Emergency existed within the USS Lead
Site affected area of East Chicago. He later extended that declaration to April 11, 2017. On
April 19, 2017, at the invitations of Governor Holcomb and East Chicago’s Mayor Anthony
Copeland, EPA Administrator Scott Pruitt met with elected officials and citizens to discuss
federal, state and local efforts to address lead contamination issues in East Chicago. The
following day, Governor Holcomb signed a law, effective immediately, to declare an
emergency of indefinite duration that designated East Chicago neighborhoods contaminated
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by lead or arsenic soil contamination as “areas of special concern.” I am pleased to relate
the State of Indiana (State) and the City of East Chicago (City) havetaken a number of important
steps to address lead-related concerns including:

® The Indiana State Department of Health (ISDH) has sponsored more than 30 blood
lead testing clinics held throughout East Chicago and 11 multi-state agency “one-stop
shops” for residents within the USS Lead Superfund site that included blood lead testing,
immunization and other health services.

® The ISDH has provided $148,000 to the East Chicago Health Department (ECHD)
for a public health nurse position, lead educator and staft support.

® The ISDH will continue to provide resources to the East Chicago Health Department
to enable that local agency to conduct free daily blood lead testing.

® The ISDH is continuing to provide training and supplies for blood lead testing clinics
operated by the East Chicago Women, Infants and Children offices.

® As part of its state-wide school water testing program, the State is providing East
Chicago schools tap water testing for lead and the Indiana Department of Environmental
Management (IDEM) is working with East Chicago schools to define steps to address any
issues identified (e.g., drinking water faucet replacement).

® IDEM is providing $136,000 to purchase and install 1,250 drinking water filters for
residents in Zones 2 and 3 of the USS Lead Site. Beginning April 10, 2017, assuming
residents will provide access, IDEM started installing the tap water filters and providing two
replacement filter cartridges. IDEM expects to install filters in each household by the end of
April. As you may be aware, a study of the efficacy of tap filters in Flint, Michigan
concluded using a tap filter certified to remove lead that is properly installed and maintained,
provides water safe for pregnant women and children under six including bottle-fed and nursing
children. (Flint Filter Challenge Assessment (PDF) (6 pp, 288 K, June 22, 2016) Flint Filter
Challenge Assessment (Spanish) (PDF) (6 pp, 495 K, June 22, 2016) Once installed, these tap
filters should alleviate residents’ concerns in the short-term regarding lead service lines and
generally eliminate the need for bottled water.

® IDEM has been working with the City to closely monitor the level of orthophosphate,
which lines pipes and helps inhibit lead leaching into water. Under IDEM’s oversight, the
City will make adjustments to increase the orthophosphate levels as needed.

. IDEM continues to work with the City to verify continued compliance with the
SDWA Lead and Copper Rule in the USS Lead Site zones and throughout the City. IDEM
will conduct testing to verify the City’s water supply is in compliance with the SDWA and
will expand compliance monitoring throughout the distribution system to be representative
of the entire City.

° The City, using the State Revolving Fund program, anticipates replacing lead drinking
water service lines in Zones 2 and 3 of the USS Lead Site.

In addition to the bulleted items above, I have enclosed two documents. The first is the April 3,
2017 letter from the Commissioner of IDEM, who presented a comprehensive statement
itemizing all the activities that multiple State departments and agencies have contributed in
response to the Governor’s emergency declaration. The second is a copy of the April 20, 2017
Indiana law that continues to direct state assistance to the East Chicago areas of special concern.
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EPA recognizes your petition sought additional relief that was not discussed in the IDEM
Commissioner’s April 3 correspondence. The other relief requested in your March 2 petition
included water filter installation and faucet replacement for all City households, not just those in
the Zones 2 and 3 residential areas of the USS Lead Site. As suggested in your petition, the State
prioritized households in the Zones 2 and 3 of the Superfund site where EPA is working to
remove lead-contaminated soils. By providing water filters first for those homes in those Zones,
IDEM will help these households avoid cumulative exposures to lead. In the meantime, the City
and IDEM’s expanded residential tap sampling throughout East Chicago should help inform
decisions about whether filter distribution needs to be expanded city-wide. EPA has pledged
continued technical support for IDEM’s and the City’s drinking water sampling efforts, lead
service line replacement and other related water issues.

Please note that although the City has been in compliance with the SDW A Lead and Copper
Rule, the City is expanding testing of its distribution system to ensure that the drinking water
sampled is representative of lead levels throughout the City. EPA will continue to monitor these
State and local efforts while at the same time resuming work in Zones 2 and 3 to remove lead
and arsenic contaminated soils. Moreover, EPA, IDEM and the City have also developed a Soil
Removal and Drinking Water Service Line Replacement Coordination Plan to facilitate effective
inter-agency communication during the City’s lead service line replacement project and EPA’s
soil cleanup work.

In 2016, EPA cleaned up 17 properties in Zone 2 and 38 properties in Zone 3. It intends in 2017
to address 120 homes in Zone 3 and at least 72 homes in Zone 2. EPA will also sample the
interiors of these homes and, if lead or arsenic is found above screening levels, clean the interiors
to reduce exposure to lead or arsenic contaminated dust.

Since 2006, EPA has met with the community in order to ensure residents were aware of EPA’s
proposed actions and could have input into EPA’s decisions. These efforts intensified in the fall
of 2015 when EPA provided on-site support in a local neighborhood storefront office, and again
in the summer/fall of 2016 when EPA opened and staffed a command center at the Carrie Gosch
Elementary School. EPA continues to engage with the community and elected officials. To help
residents and businesses become familiar with the Superfund cleanup process and opportunities
for involvement, during the past three months EPA has: (1) given a Superfund and drinking
water panel presentation in East Chicago with an open house held immediately afterward; (2)
held a free “Superfund 101 Training” in East Chicago to explain the Superfund process to
residents and other interested persons; (3) held Superfund Job Training Initiative (Super JTI)
information sessions; and (4) attended an East Chicago/Calumet Coalition meeting to explain the
recently completed enforcement agreement that allows the cleanup work to go forward this year
in Zone 2. During the first week of April there were more Super JTI information sessions and
EPA also participated in an NAACP/Twin City Ministerial Alliance Community Listening
Session. A two-week long Superfund JTI instructional program was held from April 10 to April
21. EPA along with its State and local partners have devoted enormous resources to ensuring
that this community, long-burdened by the legacy of historic manufacturing wastes and
emissions will be assured of a healthier future — in both human and economic terms.
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In addition to continuing the work that EPA is performing directly, EPA will continue to assess
the efficacy of State, local and private party actions to reduce the lead levels in East Chicago
drinking water. In light of the actions described above, EPA is not invoking its authority under
SDWA Section 1431 at this time. EPA will continue to closely monitor the situation to ensure
public health is protected. EPA expressly reserves its right to take formal action under SDWA
Section 1431 in the future should these activities be insufficient to protect public health.

Should you have any questions about thisletter, please contactthe EPARegion 5 Regional Counsel,
Leverett Nelson, at nelson.leverett@epa.gov.

Sincerely,

Robert A. Kaplan
Regional Administrator

Enclosure:  Letter dated April 3 from Bruno Pigott, IDEM Commissioner addressed to
Robert A. Kaplan
House Enrolled Act No. 1344

cc: Govemor Eric J. Holcomb
Bruno Pigott, IDEM Commissioner
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Message

From: Germann, Sandy [Germann.Sandy@epa.gov]

Sent: 8/15/2017 11:24:11 AM

To: Bolen, Brittany [bolen.brittany@epa.gov]

CcC: Letendre, Daisy [letendre.daisy@epa.gov]; Kime, Robin [Kime.Robin@epa.gov]; Walter, Simone
[walter.simone@epa.gov]

Subject: FW: For Final REview: EJSCREEN materials

Attachments: PRESS RELEASE Release of 2017 EJSCREEN Update 8-9-17.docx; [BLOG] Release of 2017 EJSCREEN Update_8-9-
17.docx

Hi Brittany, will you be able to get to this today? The release is scheduled for tomorrow, and OPA needs to provide final
draft materials to Liz.

Sandy Germann

US EPA Office of Policy
202-631-0272
germannsandv@@epa.gov

From: Letendre, Daisy

Sent: Monday, August 14, 2017 2:09 PM

To: Germann, Sandy <Germann.Sandy@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov>
Cc: Kime, Robin <Kime.Robin@epa.gov>; Walter, Simone <walter.simone@epa.gov>
Subject: RE: For Final REview: EJSCREEN materials

I am good with these. Apologies for the delay, just finished reading through.

Samantha is tied up today but I'm looping in Brittany.

From: Germann, Sandy

Sent: Thursday, August 10, 2017 9:33 AM

To: Letendre, Daisy <igtendre daisy@epa.gov>

Cc: Kime, Robin <Kime.Robin@epa.gov>; Dalbey, Matthew <Dalbey. Matthew@epa.gov>
Subject: For Final REview: EJSCREEN materials

Hi Daisy, Per the note below, OEJ is preparing for release of EJSCREEN next Wed. Matt Dalbey and | have reviewed and
commented on the press release and blog. | know Simone sent you earlier drafts, but just wanted to see if you wanted
to give the latest products a final look. Please let us know if you or Samantha think any changes are needed. Thank you!

Sandy Germann

US EPA Office of Policy
202-631-0272
germannsandv@@epa.gov

From: Senn, John

Sent: Wednesday, August 09, 2017 3:57 PM

To: Grantham, Nancy <Grantham. Mancy@epa.goy>; Germann, Sandy <Germann.Sandy@eps zov>; Orquina, Jessica
<Orauinadessica@epa.gov>; Wade, James <Wade James@epa.goy>; Valentine, Julia <Valgntine Julia@epa.gov>; Lynn,
Tricia <lynn.tricia@epa.gov>
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Cc: Nguyen, Loan <Mguven.loan@ena. goy>
Subject: For OPA/OMR/OWC review: EJSCREEN materials

Hi everyone—as you already know, we are on track to make live a number of updates to EJSCREEN soon (target date is
next Wednesday). Attached are our draft release and blog for the announcement, which have both been reviewed and
approved by OECA and OP leadership.

And here are a couple messages for the main accounts and one for the OECA Twitter account.

Tweet for main account:
We recently updated our environmental justice mapping tool EJSCREEN with new environmental & demographic data.
(link to release goes here)

Facebook post for main account:

EPA’s environmental justice screening and mapping tool EJSCREEN was recently updated and now includes the most up-
to-date environmental and demographic data available, a new water quality indicator, the ability to look at cities and
municipalities, and other improvements. (link to release goes here)

Tweet for EPAJustice:
New on our blog: Read about how improvements to our EJSCREEN data tool will benefit a broad range of stakeholders.
(link to blog goes here)

The EJ office will also send a message to their listserv about the updates, but that language will be drawn from the press
release.

FYl, Jess, the update will not include any new web language, just data updates to the tool itself.

Let me know if anyone has any questions or wants to connect on this—thanks,
John

John Senn

Acting Communications Director

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

(202) 564-8996 - senn.iohniena.gov
hitps://twitter com/ERA lustice
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To: (Name, Position, Office, Building, Room number, Mailcodc) Initials Date
1. Matthew lejada, Director, OE] Mst 7/26/17
2. John Senn, Communications Director, OECA JAS 8/8/17

3. Jessica Orquina, Director, OWC

4. Other (as appropriate):

Release of 2017 EJSCREEN Update
By Matthew Tejada

One of the best parts about working for environmental justice at EPA is that we constantly have the
opportunity to engage with people from all walks of life across the United States. We hear from county
commissioners, road builders, city planners, elected officials, professors, tribal leaders, and of course we
hear from community members and community based organizations on a whole host of issues impacting
their health, their environment and their quality of life. Over the vears, it has been heartening to hear what

EJSCREEN was released to the public to provide a common starting point for engagement and mutual
understanding when discussing environmental justice issues. It provides people with a tool to consider
impacts, to ask better questions, and to bring a deeper level of transparency to important data.
EJSCREEN's use has continually grown since it was publicly released. In two years, it has been used
over 200,000 times, and we have constantly worked to make sure that the tool evolves to meet the needs
of its ever-expanding user base.

I am excited to announce that EISCREEN has some important new enhancements.

e  We improved our water indicator to show water bodies potentially impacted by toxicity and water
pollution.

e At the request of many of our local government and planning users, we have added municipal
level boundaries.
e  We have included new and improved layers on schools and public housing.

And we have of course updated all of the tool’s environmental and demographic indicators with the most
recently available data.

Over the past year, we have focused on expanding the ways we engage with our users. We completed an
in-depth user survey to gain greater insight for improving EJSCREEN in the future. We are also
generating case studies so users can learn how others use the tool in their work.
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The range of uses is impressive. In New Jersey, transportation agencies are using EJSCREEN to inform
initial planning for new road projects. A North Carolina-based community group used EJSCREEN to
identify air-quality concerns and potential environmental threats to adjacent neighborhoods. And
EJSCREEN helped Coeur D’ Alene, Idaho identify vulnerable areas for greater outreach and
consideration. These examples point to why environmental justice is important and how making good
data transparent puts environmental justice into action.

To help our many users understand the tool and its updates, we will be hosting a series of webinars with
EPA EJSCREEN experts on August 21, September 7 and heptomber 14,

We hope that you will test out EJSCREEN to see how it can serve your needs and provids us foedback on
how we can continue to improve it. You can also subscribe to the Environmental Justice Listsery so that
you can receive updates on our upcoming EJSCREEN activities.

We look forward to hearing from vou - and in the meantime, we hope you find the new version of
EJSCREEN as useful as we do!

About the Author: Matthew Tejada is the Director of EPA’s Office of Environmental Justice.
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Message

From: Germann, Sandy [Germann.Sandy@epa.gov]

Sent: 8/14/2017 6:22:51 PM

To: Letendre, Daisy [letendre.daisy@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]
CcC: Kime, Robin [Kime.Robin@epa.gov]; Walter, Simone [walter.simone@epa.gov]
Subject: RE: For Final REview: EJSCREEN materials

Thanks, will wait to hear from Brittany.

Sandy Germann

US EPA Office of Policy
202-631-0272
germann.sandy@iens sov

From: Letendre, Daisy

Sent: Monday, August 14, 2017 2:09 PM

To: Germann, Sandy <Germann.Sandy@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov>
Cc: Kime, Robin <Kime.Robin@epa.gov>; Walter, Simone <walter.simone@epa.gov>
Subject: RE: For Final REview: EJSCREEN materials

I am good with these. Apologies for the delay, just finished reading through.

Samantha is tied up today but I'm looping in Brittany.

From: Germann, Sandy

Sent: Thursday, August 10, 2017 9:33 AM

To: Letendre, Daisy <ietendrs daisy@epa.gov>

Cc: Kime, Robin <Kime. Robin@ena.zov>; Dalbey, Matthew <Dalbeyv Matthew@epa.gov>
Subject: For Final REview: EJSCREEN materials

Hi Daisy, Per the note below, OEJ is preparing for release of EJSCREEN next Wed. Matt Dalbey and | have reviewed and
commented on the press release and blog. | know Simone sent you earlier drafts, but just wanted to see if you wanted
to give the latest products a final look. Please let us know if you or Samantha think any changes are needed. Thank you!

Sandy Germann

US EPA Office of Policy
202-631-0272

germann. sandy@epa goy

From: Senn, John

Sent: Wednesday, August 09, 2017 3:57 PM

To: Grantham, Nancy <Grantham. Nancy@epa.goyv>; Germann, Sandy <Germann. Sandy@eapa.zov>; Orquina, Jessica
<OrguinaJessicafepa.gov>; Wade, James <Wade James@epa gov>; Valentine, Julia <Valentine Julia®lepa.gov>; Lynn,
Tricia <lynuiricia@ens. oo

Cc: Nguyen, Loan <Nguven Loan@ena. gov>

Subject: For OPA/OMR/OWC review: EJSCREEN materials
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Hi everyone—as you already know, we are on track to make live a number of updates to EJSCREEN soon (target date is
next Wednesday). Attached are our draft release and blog for the announcement, which have both been reviewed and
approved by OECA and OP leadership.

And here are a couple messages for the main accounts and one for the OECA Twitter account.

Tweet for main account:
We recently updated our environmental justice mapping tool EJSCREEN with new environmental & demographic data.
(link to release goes here)

Facebook post for main account:

EPA’s environmental justice screening and mapping tool EJSCREEN was recently updated and now includes the most up-
to-date environmental and demographic data available, a new water quality indicator, the ability to look at cities and
municipalities, and other improvements. (link to release goes here)

Tweet for EPAJustice:
New on our blog: Read about how improvements to our EJSCREEN data tool will benefit a broad range of stakeholders.
(link to blog goes here)

The EJ office will also send a message to their listserv about the updates, but that language will be drawn from the press
release.

FYl, Jess, the update will not include any new web language, just data updates to the tool itself.

Let me know if anyone has any questions or wants to connect on this—thanks,
John

John Senn

Acting Communications Director

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

(202) 564-8996 - senn.iohniena.gov
hitps//twitter. com/ERAustice
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Message

From: Letendre, Daisy [letendre.daisy@epa.gov]

Sent: 8/14/2017 6:08:30 PM

To: Germann, Sandy [Germann.Sandy@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]

CcC: Kime, Robin [Kime.Robin@epa.gov]; Walter, Simone [walter.simone@epa.gov]

Subject: RE: For Final REview: EJSCREEN materials

Attachments: PRESS RELEASE Release of 2017 EJSCREEN Update 8-9-17.docx; [BLOG] Release of 2017 EJSCREEN Update_8-9-
17.docx

I am good with these. Apologies for the delay, just finished reading through.

Samantha is tied up today but I'm looping in Brittany.

From: Germann, Sandy

Sent: Thursday, August 10, 2017 9:33 AM

To: Letendre, Daisy <letendre.daisy@epa.gov>

Cc: Kime, Robin <Kime.Robin@epa.gov>; Dalbey, Matthew <Dalbey.Matthew @epa.gov>
Subject: For Final REview: EJSCREEN materials

Hi Daisy, Per the note below, OEJ is preparing for release of EJSCREEN next Wed. Matt Dalbey and | have reviewed and
commented on the press release and blog. | know Simone sent you earlier drafts, but just wanted to see if you wanted
to give the latest products a final look. Please let us know if you or Samantha think any changes are needed. Thank you!

Sandy Germann

US EPA Office of Policy
202-631-0272
garmannsandyiepa. oy

From: Senn, John

Sent: Wednesday, August 09, 2017 3:57 PM

To: Grantham, Nancy <Grantham, Nancy@epa.gov>; Germann, Sandy <Garmann. Sandy@spa.zov>; Orquina, Jessica
<OrguinaJdessicaiepa.zov>; Wade, James <Vade James@iepa,.gov>; Valentine, Julia <Valentine Julia@epa gov>; Lynn,
Tricia <lynniricia@epa.pov>

Cc: Nguyen, Loan <Mguven. loan@ena. gov>

Subject: For OPA/OMR/OWC review: EJSCREEN materials

Hi everyone—as you already know, we are on track to make live a number of updates to EJSCREEN soon (target date is
next Wednesday). Attached are our draft release and blog for the announcement, which have both been reviewed and
approved by OECA and OP leadership.

And here are a couple messages for the main accounts and one for the OECA Twitter account.

Tweet for main account:
We recently updated our environmental justice mapping tool EJSCREEN with new environmental & demographic data.
(link to release goes here)

Facebook post for main account:

EPA’s environmental justice screening and mapping tool EJSCREEN was recently updated and now includes the most up-
to-date environmental and demographic data available, a new water quality indicator, the ability to look at cities and
municipalities, and other improvements. (link to release goes here)
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Tweet for EPAJustice:

New on our blog: Read about how improvements to our EJSCREEN data tool will benefit a broad range of stakeholders.
(link to blog goes here)

The EJ office will also send a message to their listserv about the updates, but that language will be drawn from the press
release.

FYl, Jess, the update will not include any new web language, just data updates to the tool itself.

Let me know if anyone has any questions or wants to connect on this—thanks,
John

John Senn

Acting Communications Director

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

(202) 564-8996 - senn.ichniepa.gov
hitps://twitter.com/EPAlustics
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Message

From: Gunasekara, Mandy [Gunasekara.Mandy@epa.gov]

Sent: 5/19/2017 11:48:48 AM

To: Dravis, Samantha [dravis.samantha@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]
Subject: Fwd: 3 of the 4 stay packages {re landfills and oil and gas)

Attachments: FRN_Stay_ Proposal_05-18-2017.docx; ATTO0001.htm; 90 day stay - Action Memo.docx; ATT00002.htm; Landfills 90-
Day Stay Action Memo.docx; ATT00003.htm

I'll have edits to these that I'll send, but attached are the latest drafts
Sent from my iPhone

Begin forwarded message:

From: "Lewis, Josh" <Lewis. iosh@epa.gov>

Date: May 18, 2017 at 4:32:38 PM EDT

To: "Gunasekara, Mandy" <Gunasekara.Mandy@epa.gov>
Cc: "Dunham, Sarah" <Qunham.Sarah@epa.zov>

Subject: 3 of the 4 stay packages (re landfills and oil and gas)

Mandy — as follow up to our conversation earlier please see attached for drafts of 3 of the 4 stay
packages (all are going through the formal review process...latest status noted for each):

(1) 3-month stay for landfills (this draft has cleared OAR review and is with OP for review).

(2) 3-month stay for oil and gas (this draft just arrived today for Sarah’s review)
(3) proposal for two-year stay for oil and gas (also just arrived today for Sarah’s review)

ED_002691_00000074-00001



Message

From: Srinivasan, Gautam [Srinivasan.Gautam@epa.gov]
Sent: 5/15/2017 10:23:29 PM
To: Schwab, Justin [schwab.justin@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]; Bowman, Liz

[Bowman.Liz@epa.gov]; Freire, JP [Freire.JP@epa.gov]

Subject: Filing in Murray Energy case
Attachments: ENV_DEFENSE-#806761-vl-Murray Energy v. EPA_FINAL 2017-05-

15_EPA_s_Filing_in_Compliance_With_This_Court_s January 1 2017 Order_(as_filed).PDF; ATTO0001.htm

Attached. Please let me know if you have questions.

bttt
(202) 564-5647 (o)

Personal Phone / Ex. 6 C)

Begin forwarded message:

From: "Jacobi, Patrick R. (ENRD)" <Patrick. R Jacobi@usdol.gov>

Date: May 15, 2017 at 5:49:37 PM EDT

To: "Srinivasan, Gautam"” <Srinivasan.Gautam@epa.gov>, "Marks, Matthew”

<Marks Matthew@epa.gov>, "Kopits, Elizabeth" <kKgopits.Elizabeth@epa, gov>, "McGartland, Al"
<McGartland Al@epa.gov>

Cc: "Neumann, Jennifer Scheller (ENRD)" <ignnifer. Meumann®@usdoelgov>, "Littleton, Matthew (ENRD)"
<Matthew. Littleton®@usdol.gov>, "Amaditz, Kenneth (ENRD)" <Kenneth. Amaditz@usdol.gov>,
"Gladstein, Richard (ENRD)" <Rirhard. Gladstein@usdol.goy>, "Brown, Laura J.S. (ENRD)"
<laura LS Brown®usdolgov>, "Shea, Sonya (ENRD)" <5onva. Sheafusdolgovy>, "Hamrick, Ashley
(ENRD)" <Ashley. Hamrick@usdol.goy>, "Smith, Justin (ENRD)" <justin. Smith@usdolsov>
Subject: Murray: Compliance Filing

Please see attached.
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Case 5:14-¢cv-00039-JPB Document 328 Filed 05/15/17 Page 1 of 17 PagelD #: 15813

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
Wheeling

MURRAY ENERGY CORPORATION, et al ,

Plaintiffs,
Civil Action No. 5:14-CV-00039
V. Judge Bailey
SCOTT PRUITT, Administrator,

United States Environmental Protection Agency,
acting in his official capacity,

)
)
)
)
)
)
)
)
)
)
)

Defendant.

EPA’S FILING IN COMPLIANCE WITH THIS COURT’S
JANUARY 11, 2017 ORDER

INTRODUCTION

On January 11, 2017, this Court ordered the United States Environmental Protection
Agency (“EPA”) to (1) “[p]repare and submit a § 321(a) evaluation of the coal industry and other
entities affected by the rules and regulations affecting the coal mining and power generating
industries . . . by no later than July 1, 2017,” and to (2) “submit evidence . . . that EPA has
adopted measures to continuously evaluate the loss and shifts in employment which may result
from its administration and enforcement of the Clean Air Act[]” by no later than December 31,
2017. Final Order, ECF No. 314 at 26-27. In addition, this Court ordered EPA “[t]o submit a
comprehensive filing detailing the actions the agency is taking to comply with § 321(a) and this
Court’s orders within 60 days.” /d. at 27 (hereinafter “Compliance Filing”). On February 16,

2017, the parties filed an expedited joint motion to extend the deadlines in the Final Order.

! Pursuant to Fed. R. Civ. P. 25(d). Administrator Scott Pruitt “is automatically substituted as a party”
because he is the successor to former Administrator Gina McCarthy, who was named in Plaintiffs’
Complaint. Catherine McCabe served as Acting Administrator immediately prior to Administrator
Pruitt’s confirmation.
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Case 5:14-¢cv-00039-JPB Document 328 Filed 05/15/17 Page 2 of 17 PagelD #: 15814

Expedited Joint Motion to Extend Deadlines in the January 11 Final Order, ECF No. 326. On
February 23, 2017, this Court granted the parties’ request to extend the deadline for the
Compliance Filing until May 13, 2017,% and otherwise denied the expedited joint motion. Order
Granting in Part and Denying in Part the Expedited Joint Motion to Extend Deadlines in the
January 11 Final Order, ECF No. 327.

EPA has appealed all aspects of the Final Order, and the Fourth Circuit took the case
under submission on May 9, 2017. Murray Energy Corp. v. EPA, Lead Case No. 16-2432 (4th
Cir.). Subject to the reservations and objections presented to the Fourth Circuit, EPA submits this
Compliance Filing to comply with the Final Order.

As explained above, this Court required that the Compliance Filing “detail[] the actions
the agency is taking to comply with § 321(a) and this Court’s orders.” ECF No. 314 at 27. EPA
understands this direction to mean that the Agency must explain its plans to comply with this
Court’s July and December deadlines. The evaluation due by July 1, 2017, has two major
subcomponents—a retrospective evaluation of actual “coal mines and coal-fired power
generators that have closed or reduced employment since January 2009,” id. at 26 9 1(a)(ii1), and
an evaluation of “facilities that are at risk of closure or reductions in employment because of
EPA’s regulations and enforcement actions” and associated impacts on communities, families,
and subpopulations, id. at 26-27 j 1(a)(1)—(i1) & (iv).

In the Final Order, this Court provided additional interpretation of the statute, stating that
Section 321(a) “requires EPA to answer the particular question of whether the EPA is

contributing to specific worker dislocations and plant and mine closures,” and that, “[t]o comply

*May 13, 2017 was a Saturday.
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Case 5:14-¢cv-00039-JPB Document 328 Filed 05/15/17 Page 3 of 17 PagelD #: 15815

with § 321(a), EPA must both ‘track and monitor the effects of the Clean Air Act and its
implementing regulations on employment,” and evaluate ‘the cause of specific job dislocations.”
Id. at 8-9 (internal citation omitted). This Court concluded that EPA could employ existing
methodologies and analytical tools to achieve compliance, describing with favor a voluntary
program jointly administered by EPA and the Department of Labor during the 1970s and early
1980s called the Economic Dislocation Early Warning System (“EDEWS”). /d. at 9.

The EDEWS? was an information collection and reporting effort in which EPA regional
offices maintained contacts with federal, state, and local environmental enforcement offices, and
invited individual firms to contact EPA directly when they closed or planned to close a plant and
environmental regulations were alleged to be a significant factor in the decision. EPA
headquarters consolidated the information collected by the regional offices and communicated it
to the Secretary of Labor in a quarterly report. The quarterly reports presented details on the
previous quarter’s actual and threatened plant closures, including the name and location of each
plant, the industry, the actual or threatened date of dislocation, the jobs lost or threatened and
total employment, a description of the environmental regulation or enforcement action at issue,
and any unique circumstances involved. EPA did not include in the EDEWS plant closures or
employment reductions affecting fewer than 25 employees, but otherwise included all plants that
firms alleged would have remained unthreatened had it not been for the imposition of
environmental regulations, regardless of the number and significance of other financial factors
that may have entered into the closure decision. EPA cautioned, however, that many of the plants

included in the EDEWS reports likely would have closed in the near term even in the absence of

* Hearings before the Subcomms. of the S. Comm. on Appropriations on HR. 9375, 95th Cong. 501-03
(1978) (describing “The Origin & Operation of the Economic Dislocation Early Warning Svstem™),
hins//babel hathiirst orgdony/ot 2id=uc LBGE2 130 views lunseq=309,
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environmental regulations. EPA also explained that economic impacts were difficult to quantify
because many dislocated workers are rehired by the same firm, while some displaced labor
shifted into other firms or sectors of the economy. Finally, EPA identified a number of reliability
concerns associated with the EDEWS, including the difficulty of obtaining information to
substantiate or refute allegations that environmental regulations were a significant factor in a
plant closure.

As explained in more detail below, absent relief from the Fourth Circuit, EPA intends to
use the EDEWS as guidance in complying with this Court’s July deadline. EPA also intends to
comply with this Court’s December deadline by using the EDEWS as a starting point to develop
an ongoing program to conduct facility-level evaluations of closures and employment reductions.
EPA maintains its position, however, that “resuming the [EDEWS] . . . would entail enormous
costs to EPA and industry with little or no gain in reliable information.” United States’ Response
to the October 17, 2016 Memorandum Opinion and Order Requiring Section 321(a) Compliance
Plan and Schedule, ECF No. 296 at 10 n.11. Furthermore, EPA continues to have serious
concerns about the analytical challenges associated with facility-level evaluations generally. See
id. at 9-10 (listing challenges). EPA will make best efforts to address those challenges, as time
and resources permit, because EPA is committed to ensuring that its work is based on the best

available science and technical methods. EPA is also committed to an open, transparent process
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that affords sufficient opportunities for public engagement, and that adheres to federal data-
quality* and information-collection® requirements and policies.
L July 1, 2017 Evaluation of Coal Mines and Coal-Fired Power Plants
Under this Court’s Final Order, EPA must:

Prepare and submit to the Court a § 321(a) evaluation of the coal industry and other
entities affected by the rules and regulations affecting the coal mining and power
generating industries as expeditiously as practicable and by no later than July 1,
2017, which evaluation shall:

(1) identify those facilities that are at risk of closure or reductions in employment
because of EPA’s regulations and enforcement actions impacting coal and/or
the power generating industry;

(1) evaluate the impacts of the potential loss and shifts in employment which may
be attributable to EPA's regulations and enforcement actions impacting coal
and/or the power generating industry, including identifying the number of
employees potentially affected, the communities that may be impacted, and the
reasonably foreseeable impacts on families and industries reliant on coal;

(111) identify those coal mines and coal-fired power generators that have closed or
reduced employment since January 2009 and, for each, evaluate whether EPA's
administration and enforcement of the Clean Air Act contributed to the closure
or reduction in employment; and

(1v) identify those subpopulations at risk of being unduly affected by job loss and
shifts and environmental justice impacts.

4 See, e.g., Information Quality Act, Pub. L. No. 106-554, 114 Stat. 2763; Guidelines for Ensuring and
Maximizing the Quality, Objectivity, Utility, and Integrity of Information Disseminated by Federal
Agencies, Final Guidelines (corrected), 67 Fed. Reg. 8452 (Feb. 22, 2002); see also U.S. EPA, Guidelines
for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of Information Disseminated
by the Environmental Protection Agency (Oct. 2002), https://www gpa sovisites/production/files/20 15~
O8/documents/opa-info-gualitv-gudehnos pdf.

> See, e.g., Paperwork Reduction Act, 44 U.S.C. §§ 3501-21; Office of Info. & Regulatory Affairs, Office
of Mgmt. & Budget, Exec. Office of the President, Frequently Asked Questions,

Btps/Awww reginto gov/public/isp/Utilities/fag jspfficr into (last visited May 15, 2017) (“The Paperwork
Reduction Act (PRA), which was signed into law in 1980 and reauthorized in 1995, provides the statutory
framework for the Federal government’s collection, use, and dissemination of information. The goals of
the PRA include (1) minimizing paperwork and reporting burdens on the American public and (2)
ensuring the maximum possible utility from the information that is collected.”).
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ECF No. 314 at 26-27.

To comply with this portion of the Final Order, EPA is: (1) assembling a workgroup and
establishing a work plan for completing the prescribed evaluation by the July deadline; (2)
developing a methodology for evaluating employment impacts at individual coal mines and coal-
fired power plants, notwithstanding data gaps and uncertainties; (3) identifying the universe of
mines and plants that will be included in the evaluation; and (4) identifying the factors that may
have contributed to the actual and potential closures and employment reductions, as well as
associated impacts. This workgroup consists of over 80 EPA staff, including economists and
program analysts from EPA’s Office of Policy and Office of Air and Radiation, and attorneys in
EPA’s Office of General Counsel and Office of Enforcement and Compliance Assurance.

In accordance with the Final Order, EPA’s coal-industry evaluation will focus on
employment impacts at the facility level, which i1s a more granular approach than EPA generally
uses in its regulatory analyses of national, regional, and sector-wide economic impacts. While
EPA is using the EDEWS approach as guidance for this evaluation, EPA cannot acquire
information related to plant closures and employment reductions through interactions with state
and local governments or firms by the July deadline due to the requirements of the Paperwork
Reduction Act (“PRA”) of 1995. See infra at 13. EPA is instead undertaking a significant data-
gathering effort by utilizing publicly available® information on facilities in the coal-mining and
coal-fired-generation industries, compiling that information, and then conducting a qualitative
assessment of the factors that may have contributed to actual or potential closures or reductions

in employment.

° At this time, EPA has not identified any proprietary data, such as confidential business information
(“CBI), that has been comprehensively collected and that would be useful for the purpose of conducting
facility-level evaluations.
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To identify coal mines that have closed or reduced employment since January 2009, EPA
is relying on publicly available data from the U.S. Mine Safety and Health Administration
(“MSHA”), an agency within the Department of Labor. For the purpose of enforcing mine-
worker safety, MSHA collects employment data from entities that engage not just in coal mining,
but in “the work of preparing” coal.” These entities include mines that produce coal, as well as
other types of facilities, such as coal-preparation facilities, coal transshipment facilities, and
portable operations (e.g., portable augers). They submit quarterly employment data to MSHA
using Form 7000-2,® including the average number of workers employed at each entity. Due to
the large number of coal mines and related entities in the United States (2,639 steam-coal mines
had on-site employment in one or more years from 2009 to 2016)” and the fluctuating nature of
employment in this sector (e.g., workers are routinely reallocated across mines), EPA is
following a methodological approach similar to that used in the EDEWS of evaluating only those
entities that experienced dislocations of 25 jobs or more from January 2009 to December 2016.
At this time, EPA has identified 1,099 steam-coal mining entities that meet this criterion. For the
remaining steam-coal mining entities that experienced smaller reductions in employment, EPA
will list such entities and provide a general overview of employment trends and impacts, but will

not conduct individual facility-level evaluations.

730 C.F.R. § 50.2(b).

¥ See Mine Safety and Health Admin., U.S. Dep’t of Labor, Quarterly Mine Employment and Coal
Production Report, httns:/fwww msha govisupport-resonreas/fomma-online-Bhng/ 201 5/04/ 8 guartery-
ming-emplovinent-and-coal-production (last visited May 15, 2017).

? Steam coal includes bituminous, subbituminous, and lignite coals, which are burned in coal-fired power
plants to produce ¢lectricity. Some coal mines produce anthracite coal, which is used for steelmaking and
other industrial processes. Due to significant time and resource constraints, EPA will address employment
impacts at anthracite coal mines as part of the comprehensive program required by this Court’s December
deadline.
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To identify coal-fired power plants that have closed or reduced employment since
January 2009, EPA is relying on publicly available data from the U.S. Energy Information
Administration (“EIA”), the Federal Energy Regulatory Commission (“FERC”), and the U.S.
Department of Agriculture’s Rural Utilities Service (“RUS”). In contrast to mines, annual
employment information is not available for all power plants in the United States, although it is
available for many. FERC Form No. 1'% is a comprehensive financial and operating report
submitted annually by major electric utilities that provide rate-based electricity. FERC Form No.
1 solicits total annual employment information for power plants with greater than 25 megawatts
of installed capacity. Similarly, power plants that receive insured loans and loan guarantees
through the RUS must report their total employment annually on the Financial and Operating
Report Electric Power Supply form.!! Additionally, EPA is attempting to identify those power
plants with coal-fired units that have closed or converted to another fuel since January 2009 by
relying on publicly available data reported to the EIA using Form 860.'? At this time, EPA has
invested significant effort in reviewing these data sources and identifying coal-fired power plants
where at least one operable electric generating unit retired or converted some coal-fired capacity
to other fuels between January 2009 and December 2016, or that reduced employment over this

time period.

19 See Fed. Energy Regulatory Comm’n, U.S. Dep’t of Energy, FERC Financial Report, FERC Form No.
1: Annual Report of Major Electric Ultilities, Licensees, and Others and Supplemental Form 3-Q:
Quarterly Financial Report, www fere govi/docs-filingforms/foms-1/form-~1 . pdf (last visited May 15,
2017).

" See Rural Dev., U.S. Dep’t of Agric., Financial and Operating Report Electric Power Supply (Rev.
2010), https:Hwww ad usdagov/fles/OpRet PS 2010 Curront pdf.

12 See U.S. Encrgy Info. Admin., Form EIA-860 detailed data (Oct. 6, 2016),
httos: www e soviclecinov/data/eia 60/
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To identify coal-fired power plants that may be at risk of closing or reducing employment
in the near future, EPA 1s using publicly available information regarding retirement plans, which
is also available from EIA Form 860. Because comparable data is not available for coal mines, '
EPA will make best efforts to link these power plants to the coal mines that have consistently
supplied them with coal in recent years by using data collected by the EIA on Form 923. The
utility of this approach to identifying at-risk coal mines may be limited, however, because power
plants often purchase coal from multiple coal mines or through brokers, in which case the
original source mine is unknown or difficult to ascertain, and coal mines often have a portfolio of
customers that can vary from year to year. Nevertheless, absent a peer-reviewed methodology for
identifying at-risk facilities, EPA believes that this approach, despite its limitations, is the best
option for timely complying with this Court’s Final Order. EPA is aware that identifying a coal
mine as “at risk” could in itselt create additional financial risk to the owners, suppliers, and
employees of that mine.!*> Consequently, EPA will seek to minimize that risk while complying
with the requirements of the Final Order.

To evaluate whether EPA’s administration and enforcement of the Clean Air Act may
have contributed to any of the actual and potential closures and employment reductions, EPA

will rely on official statements made by facility owners (e.g., annual reports, SEC filings, and

1 In certain circumstances, coal-mine owners may be required to submit notices under the Worker
Adjustment and Retraining Notification (“WARN™) Act to MSHA. WARN Act requirements are limited
to firms of a certain size, however, and these firms are usually only required to issue notices 60 days in
advance, which limits the utility of the notices in identifying potential closures.

Y See U.S. Energy Info. Admin., Form EIA-923 detailed data (Apr. 26, 2017),
https/hwww elagovielectnoity/data/oia®2 3/

5 For example, an “at risk” designation could affect a facility’s credit rating, making it more difficult for
the facility to obtain loans from lenders. Similarly, an “at risk” designation could impede a facility’s
ability to attract skilled workers, who may be more inclined to seck employment at a competitor not
designated as “at risk.”
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press releases) and information gathered through news-collection services (e.g., Newsbank) and
other sources (e.g., WARN Act notices). EPA emphasizes that these statements cannot be fully
corroborated through independent investigation or financial analysis in the time provided by the
Final Order. For each facility, EPA is also consulting its own publicly available enforcement
databases (e.g., EPA’s ECHO database)'® and, where appropriate, databases that contain
information related to the enforcement of health and safety regulations (e.g., databases
maintained by MSHA for coal mines) and state and local regulations. Based on work done to
date, EPA estimates that each draft coal-mine and power-plant evaluation will take between one
and five hours to complete, depending on the amount of information available.

For the at-risk facilities, EPA is gathering information on current economic, health, and
environmental conditions in the areas in which the facilities are located in order to evaluate
potential impacts on “communities,” “families and industries reliant on coal,” and “those
subpopulations at risk of being unduly affected by job loss and shifts from environmental justice
impacts.” ECF No. 314 at 26-27. To do this, EPA is relying on publicly available data from the
U.S. Census Bureau, the U.S. Bureau of Labor Statistics (“BLS”), the Centers for Disease

Control and Prevention, EPA’s EJSCREEN tool,!” and other relevant sources. Employment-

¢ ECHO stands for “Enforcement and Compliance History Online.” See U.S. EPA, Learn More About
ECHO, bt /focho epa goviresources/ueneral-info/learn-more-about-cche (last updated Feb. 8, 2017).
The database provides integrated compliance and enforcement information for about 800,000 regulated
facilitics nationwide. /d.

7 EJSCREEN is EPA’s “Environmental Justice Screening and Mapping Tool,” which is used for
displaying and combining nationally consistent, publicly available environmental and demographic data
at various geographic scales. See U.S. EPA, EJSCREEN: Environmental Justice Screening and Mapping
Tool, Wttps: /iwww epa.covieiscreen (last updated Dec. 19, 2016).
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related indicators are generally available by Labor Market Area (“LMA™),!* whereas
environmental and health indicators are typically available at the county or state level.

In regards to the format of the July submission, EPA expects that each facility-specific
evaluation will present facility-related information, a narrative summarizing the information that
EPA found regarding job losses and shifts and the factors that may have contributed to the actual
or potential closure or reduction in employment, and EPA’s best assessment, in light of available
data and methodologies, of whether EPA’s administration and enforcement of the Clean Air Act
is among those factors. For at-risk facilities, the evaluations will also include the community-
impacts information discussed above. Based on work done to date, EPA estimates that each draft
community-impacts evaluation will take between two and five hours to complete, depending on
the amount of information available.

Finally, EPA will include in the submission to this Court sector-level overviews of the
coal-mining and electricity-generating industries that discuss recent regulatory requirements,
labor trends, and major factors affecting the cost of extracting coal and the electricity sector’s
demand for coal. Given the numerous analytical limitations and challenges associated with a
facility-level approach, EPA believes that concurrent sector-level overviews are important to
provide context for the broader economic and regulatory forces that affect employment in these
industries. EPA is relying on external market assessments, publicly available market and survey

data, and recent scientific research to complete the overviews.

8 LMAs are U.S. Office of Management and Budget (“OMB”)-defined metropolitan and micropolitan
areas, as well as BLS-defined small labor market arecas. LM As represent geographic areas where
individuals can live and work within a reasonable distance. They can include multiple counties and can
cross state lines. They are non-overlapping and geographically exhaustive for the entire United States.
Many LMAs are county equivalents.

11
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1L

Measures to Continuously Evaluate Losses and Shifts in Employment

Under this Court’s Final Order, EPA also must:

[A]s expeditiously as practicable, but by no later than December 31, 2017, submit
evidence to the Court demonstrating that EPA has adopted measures to
continuously evaluate the loss and shifts in employment which may result from its
administration and enforcement of the Clean Air Act, including such rulemakings,

guidance documents, and internal policies as necessary to demonstrate that EPA
has begun to comply with § 321(a) and will continue to do so going forward.

ECF No. 314 at 27.

To comply with this portion of the Final Order, EPA is assembling a workgroup and
establishing a work plan to adopt measures by the December deadline. This workgroup currently
consists of over 30 EPA staff, including economists and program analysts from EPA’s Office of
Policy and Office of Air and Radiation, attorneys in EPA’s Office of General Counsel and Office
of Enforcement and Compliance Assurance, and assistance from other EPA headquarters offices
as needed.

The first step in EPA’s work plan 1s to develop a system for collecting facility-level
information. As explained above, the EDEWS program relied heavily on assistance from state
and local authorities, as well as direct communication with firms, to identify facilities potentially
threatened by environmental regulations. Each EPA regional office had a staftf member
responsible for maintaining contacts with federal, state, and local environmental enforcement
offices, as well as local departments of commerce; reading the local press; and serving as the
regional point-of-contact for individual firms that contacted EPA regarding closures or plans to
close. For each facility, the regional staff member collected the facility’s name, location, and
industry; the date (if known) of the closure or reduction in employment; the environmental
regulation or enforcement action at issue; evidence in support of the firm’s claims (e.g.,

abatement cost information); and any unique circumstances involved.

12
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For EPA to implement a similar information-collection system today, either by directly
soliciting information from firms or by indirectly obtaining information with the assistance of
state and local entities, EPA must comply with the PRA . Generally, to comply with the PRA,
EPA must seek public comment on proposed information collections and submit proposed
information collections to OMB for review and approval. Any information collection request
(“ICR”) submitted to OMB for review and approval must include a description of the collection
and its intended use, as well as an estimate of the time and cost burdens the ICR will place on the
public. 44 U.S.C. § 3506(c)(1)(a); 5 C.F.R. § 1320.8(b) & (¢). The ICR may also include an
information collection instrument (e.g., a form, survey, script, etc.) and supporting
documentation that addresses matters like reporting frequency, the format of the electronic
collection system, access issues, and CBI concerns. The ICR process requires two Federal
Register notices. The first notice announces EPA’s plan to submit an ICR to OMB and solicits
comments for a period of 60 days. 44 U.S.C. § 3506(c)(2)(a); S C.F.R. § 1320.8(d). The second
notice announces that the ICR has been submitted to OMB and solicits comment for 30 days. 44
U.S.C. §3507(a)(1)(D) & (b); S C.F.R. § 1320.10(a). OMB has 60 days from either the date on
which the ICR is submitted for review or the date on which the second notice is published,
whichever is later, to approve, disapprove, or require changes to the ICR. 44 U.S.C.
§3507(c)(2); S C.F.R. § 1320.10(b). The total ICR process takes approximately six to nine

months from beginning to end.?

19 Congress enacted the PRA in 1980, nine years after EPA and the Department of Labor started EDEWS,
and substantially revised it in 1995.

20 See Office of Info. & Regulatory Affairs, Office of Mgmt. & Budget, Exec. Office of the President,
Questions and Answers When Designing Surveys for Information Collections 3 (Jan. 2006),
bitps: Yobamawbitehouse archives sov/sites/defaglt/fles/omb/inforeg/pme survey smidance 2006 pdf
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The second step in EPA’s work plan is to develop a process for compiling and evaluating
the information once it has been collected. In broad terms, this process will likely be similar to
the one that EPA is using to conduct facility-level evaluations of coal mines and coal-fired power
plants by the July deadline, except that the process will be ongoing and subject to improvements
and adjustments over time. While EPA will continue to evaluate actual and potential closures
and reductions in employment for the coal industry, EPA will also evaluate additional sectors in
the economy that may be affected by Clean Air Act regulations and enforcement actions.*! EPA
intends to compile the facility-level information necessary to conduct evaluations into a database
and review the information for quality-control purposes. Finally, to the extent practicable, EPA
will seek to address the serious analytical challenges and limitations associated with the EDEWS
methodology by using a transparent process that effectively engages the public and outside
experts.

The third step in EPA’s work plan is to determine whether and how the Agency will
disseminate the evaluations to the public. While Section 321(a) does not require EPA to disclose
its evaluations to the public, EPA is nevertheless considering the feasibility and benefits of
various options for public dissemination. As described above, EPA used the EDEWS to generate
quarterly reports that were submitted to the Department of Labor and the Small Business
Administration to aid those agencies in providing unemployment assistance and loans for

abatement equipment, respectively. EPA also distributed copies of the quarterly reports to about

(A six month period, from the time the agency completes the ICR to OMB approval, is fairly common
for planning purposes but varies considerably across agencies depending on internal review procedures.”).

21 EPA notes that, while there is a relatively large amount of economic data regarding the coal-mining and
clectricity-generating sectors that is routinely generated and submitted to various federal, state, and local

agencies, comparable data is not readily available for many other sectors subject to Clean Air Act
regulation.

14
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100 people outside the Agency, ranging from professors at universities, to companies on a
mailing list, to other Federal agencies.?* The Council on Environmental Quality (“CEQ”) also
included EDEWS information in several of its annual reports during the 1970s.%* At this time,
EPA has not determined whether any of these historical examples would be an appropriate way
to disseminate evaluations today.
CONCLUSION
While reserving all rights and without prejudice to the EPA’s appeal of this Court’s Final

Order, the EPA responds to the Final Order and submits, as directed, this Compliance Filing.

DATED: May 15, 2017 Respectfully Submitted,

JEFFREY H. WOOD

Acting Assistant Attorney General

U.S. Department of Justice

Environment & Natural Resources Division

/s/ Patrick R. Jacobi

PATRICK R. JACOBI
RICHARD GLADSTEIN
SONYA SHEA

LAURA J. BROWN

U.S. Department of Justice
Environment & Natural Resources Division
Environmental Defense Section
601 D Street, N.W., Suite 8000
Washington, D.C. 20004

(202) 514-2398 (Jacobi)

(202) 514-1711 (Gladstein)

22 See Nat’l Comm’n on Supplies and Shortages, Information Systems Studies 401 (Dec. 1976),
hims Sbabelbathinrustorg/eer/ot il ue L 3121002482 7345 views=lupseg=4 15,

# See Council on Envtl. Quality, Exec. Office of the President, Annual Environmental Quality Reports,
bitps forg doe poviceg~reports/annual envivonmental guality reports hind (last visited May 15, 2017).
In 1995, Congress eliminated the requirement that CEQ create and publish the annual reports to reduce
paperwork in government. See id.
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(202) 514-2741 (Shea)
(202) 514-3376 (Brown)
patrick.rjacobi@usdoj.gov
richard.gladstein@usdoj.gov
sonya.shea@usdoj.gov
laura j.s.brown@usdoj.gov

BETSY STEINFELD JIVIDEN
Acting United States Attorney for the
Northern District of West Virginia

/s/ Erin Carter Tison

ERIN CARTER TISON (WV Bar No.
12608)

Assistant United States Attorney

U.S. Courthouse & Federal Bldg.
1125 Chapline Street Suite 3000
Wheeling, W.V. 26003

(304) 234-0100

erin.tison@usdoj.gov

OF COUNSEL:

MATTHEW C. MARKS

United States Environmental Protection
Agency

Office of General Counsel

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

(202) 564-3276
marks.matthew(@epa.gov
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF WEST VIRGINIA
Wheeling

MURRAY ENERGY CORPORATION, et al ,

Civil Action No. 5:14-CV-00039
Judge Bailey

V.

)
)
Plaintiffs, )
)
)
)

SCOTT PRUITT, Administrator, )
United States Environmental Protection Agency,
acting in his official capacity,

Defendant.

CERTIFICATE OF SERVICE

L, Erin Carter Tison, hereby certify that on this 15th day of May, 2017, the foregoing
EPA’s Filing in Compliance With This Court’s January 11, 2017 Order was filed using the

CM/ECF system, which will cause a copy to be served upon counsel of record.

/s/ Erin Carter Tison

ERIN CARTER TISON (WYV Bar No. 12608)
Assistant United States Attorney

U.S. Courthouse & Federal Bldg.

1125 Chapline Street Suite 3000

Wheeling, W.V. 26003

(304) 234-0100

erin.tison@usdoj.gov
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Message

From: Kime, Robin [Kime.Robin@epa.gov]

Sent: 6/27/2017 8:02:25 PM

To: Dravis, Samantha [dravis.samantha@epa.gov]

CC: Bolen, Brittany [bolen.brittany@epa.gov]

Subject: FYl- Here for interagency review- DOI/BLM NPRM for EPA Review: "Rescission of a 2015 Rule: Oil and Gas; Hydraulic

Fracturing on Federal and Indian Lands"
Attachments: Draft.EA_ Rescind.HF.Rule 6.5.17_Clean_To OIRA.DOCX; BLM_Draft NPRM_Rescind HF Rule_To OIRA_6.15.17.docx;
Draft RIA Rescind HF Rule 6.5.17_To OIRA.DOCX

Nothing is needed. Sharing this for your awareness: The draft BLM rule and RIA is with EPA for review. Stuart (below)
works for Sarah Rees. He and | share these interagency review documents with subject matter experts in ORPM and
NCEE for comment. They have reviewed this and have no comments. If they did, we would give them to you to review
prior to submitting to, in this case, Robin Richardson in OCIR. Robin will collect all comments, review and elevate prior to
sending the agency’s comments to OMB (due this Friday). | can ask Sarah to give you more background on this review
process but wanted to touch base briefly here.

From: Miles-Mclean, Stuart

Sent: Wednesday, June 21, 2017 10:29 AM

To: McGartland, Al <McGartland.Al@epa.gov>; Bowen, Jennifer <Bowen.Jennifer@epa.gov>; Snyder, Brett
<Snyder.Brett@epa.gov>; Marten, Alex <Marten.Alex@epa.gov>

Cc: Kime, Robin <Kime.Robin@epa.gov>

Subject: Additional Document for Review RE: Comments due 3:00 p.m. 6/27 please- DOI/BLM NPRM for EPA Review:
"Rescission of a 2015 Rule: Oil and Gas; Hydraulic Fracturing on Federal and indian Lands"

Hi NCEE Folks:

We received from OMB the attached draft environmental assessment for the subject rule. Comments on this
document are due at the same time as those on the draft NPRM and RIA, that is: 3:00 pm Tuesday, 06/27.

Thank you, Stuart

Stuart Miles-McLean | Office of Regulatory Policy & Management | Office of Policy | Office of the Administrator
202.564.6581 | 3512) WIC North | Mail Code 1803 | 1200 Pennsylvania Avenue NW | Washington, DC 20460
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Message

From: Schwab, Justin [schwab.justin@epa.gov]

Sent: 5/23/2017 2:45:14 PM

To: Gunasekara, Mandy [Gunasekara.Mandy@epa.gov]; Dravis, Samantha [dravis.samantha@epa.gov]; Bolen, Brittany
[bolen.brittany@epa.gov]

Subject: FR proposals for stay of landfills, OO0OQa - redline and notes from yesterday's meeting

Attachments: 5-23 EDIT LANDFILLS FR Notice Long Term Stay_05-19-17 FINAL.docx; 5-23 EDIT OO0O0Oa FRN_Stay Proposal_(05-22-
2017v2_Clean.docx

Mandy, Samantha, and Brittany-
Please review the below and attached to ensure it reflects your understanding of yesterday’s meeting.

Once you have reviewed and approved, it will be ready for you to send through OAR {(and in due course ARLO) for
rewrite.

(Note that there is one question specific to ARLO regarding the consent decree underlying the landfill rulemaking.)

NB - | obtained these files from Sarah Rees, who suggested that Mandy/Sarah D. may have changed them somewhat.
I do not have word files reflecting whatever changes MG/SD may have made.

*%

Please find documents attached incorporating the line-specific notes from yesterday’s meeting.

The notes below and the comments in the attached documents should be provided to OAR/ARLO for rewrite.

Deliberative Process / Ex. 5
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Message

From: Owens, James (OST) [j.owens@dot.gov]

Sent: 7/21/2017 4:04:39 PM

To: Catanzaro, Michael J. EOP/WHO§ EOP/Ex. 6 ; Baptist, Erik [baptist.erik@epa.gov]; Bolen,
Brittany [bolen.brittany@epa.gov]

CC: Smith, Loren (OST) [Loren.Smith@dot.gov]

Subject: NHTSA EIS notice for CAFE

Attachments: MY 2022-25 CAFE NHTSA Notice of intent_7-20-2017.docx

Mike, Erik, and Brittany:

For your situational awareness, attached is the EIS scoping notice for the next round of CAFE rulemaking that NHTSA is
submitting to the Federal Register today. Our career staff separately shared it with EPA’s careers, but | wanted to be
sure that each of you had a copy as well. As a reminder, this notice is targeted at MY 2022-25 (which do not have
existing CAFE standards), but also includes a possible revisiting of the existing MY 2021 standards.

Please don’t hesitate to let me know if you have any questions.

Best,
-James

*k %k

James C. Owens

U.S. Department of Transportation
Office: W94-320

Email: j.owens@dot.gov

Cell: : Personal Phone / Ex. 6 :
Office: (202) 366-7071
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Billing Code: 4910-59-P

DEPARTMENT OF TRANSPORTATION
National Highway Traffic Safety Administration
Docket No. NHTSA-2017-0069

Notice of Intent to Prepare an Environmental Impact Statement for Model Year
2022-2025 Corporate Average Fuel Economy Standards

AGENCY: National Highway Traffic Safety Administration (NHTSA), Department of
Transportation (DOT).

ACTION: Notice of intent to prepare an environmental impact statement; request for
scoping comments.

SUMMARY: In accordance with the National Environmental Policy Act (NEPA),
NHTSA intends to prepare an environmental impact statement (EIS) to analyze the
potential environmental impacts of new Corporate Average Fuel Economy (CAFE)
standards for model year (MY) 2022-2025 passenger automobiles (referred to herein as
“passenger cars”) and non-passenger automobiles (referred to herein as “light trucks”)
that NHTSA will be proposing pursuant to the Energy Policy and Conservation Act of
1975 (EPCA), as amended by the Energy Independence and Security Act of 2007
(EISA). This notice initiates the process for determining the scope of considerations to
be addressed in the EIS and for identifying any significant environmental matters related
to the proposed action. NHTSA invites public comments from Federal, State, and local
agencies, Indian tribes, stakeholders, and the public in this scoping process to help
identify and focus any matters of environmental significance and reasonable alternatives

to be examined in the EIS.
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DATES: The scoping process will culminate in the preparation and issuance of a Draft
EIS, which will be made available for public comment concurrently with the issuance of
a Notice of Proposed Rulemaking (NPRM). To ensure that NHTSA has an opportunity
to fully consider scoping comments, scoping comments should be received on or before
[INSERT DATE 30 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL
REGISTER]. NHTSA will consider comments received after that date to the extent the
rulemaking schedule allows.

ADDRESSES: You may submit comments to the docket number identified in the
heading of this document by any of the following methods:

»  Federal eRulemaking Portal: Go to http://www regulations.gov. Follow the
online instructions for submitting comments.

*  Mail: Docket Management Facility, M-30, U.S. Department of Transportation,
West Building, Ground Floor, Room W12-140, 1200 New Jersey Avenue, SE,
Washington, DC 20590.

»  Hand Delivery or Courier: U.S. Department of Transportation, West Building,
Ground Floor, Room W12-140, 1200 New Jersey Avenue, SE, Washington, DC,
between 9 a.m. and 5 p.m. Eastern time, Monday through Friday, except Federal
holidays.

»  Fax: 202-493-2251.

Regardless of how you submit your comments, you must include the docket
number identified in the heading of this notice. Note that all comments received,
including any personal information provided, will be posted without change to

http://www.regulations.gov. Please see the “Privacy Act” heading below.
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You may call the Docket Management Facility at 202-366-9324.

Docket: For access to the docket to read background documents or comments
received, go to http://www.regulations.gov or the street address listed above. We will
continue to file relevant information in the Docket as it becomes available.

Privacy Act: In accordance with 5 U.S.C. 553(c), DOT solicits comments from
the public to better inform its rulemaking process. DOT posts these comments, without
edit, including any personal information the commenter provides, to
http://www.regulations.gov, as described in the system of records notice (DOT/ALL-14
FDMS), which can be reviewed at https://www transportation.gov/privacy. Anyone is
able to search the electronic form of all comments received into any of our dockets by the
name of the individual submitting the comment (or signing the comment, if submitted on
behalf of an association, business, labor union, etc.).

FOR FURTHER INFORMATION CONTACT: For technical issues, contact Ken
Katz, Fuel Economy Division, Office of International Policy, Fuel Economy, and
Consumer Programs, telephone: 202-366-4936, e-mail: Ken.Katz@dot.gov; for legal
issues, contact Russell Krupen, Legislation & General Law Division, Office of the Chief
Counsel, telephone: 202-366-1834, e-mail: Russell Krupen@dot.gov, at the National
Highway Traffic Safety Administration, 1200 New Jersey Avenue, SE, Washington, DC
20590.

SUPPLEMENTARY INFORMATION: In a forthcoming NPRM, NHTSA intends to
propose CAFE standards for MY 2022-2025 passenger cars and light trucks pursuant to

EPCA (Pub. L. No. 94-163, 89 Stat. 871 (Dec. 22, 1975)), as amended by EISA (Pub. L.
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No. 110-140, 121 Stat. 1492 (Dec. 19, 2007)).! In connection with this action, NHTSA
will prepare an EIS to analyze the potential environmental impacts of the proposed CAFE
standards and reasonable alternative standards pursuant to NEPA (42 U.S.C. §§ 4321-
4347) and implementing regulations (40 CFR Parts 1500—-1508) issued by the Council on
Environmental Quality (CEQ), DOT Order No. 5610.1C (Procedures for Considering
Environmental Impacts (1979) (revised 1985), available at
https://www.transportation.gov/office-policy/transportation-policy/procedures-
considering-environmental-impacts-dot-order-56101¢), and NHTSA regulations (49 CFR
part 520). NEPA instructs Federal agencies to consider the potential environmental
impacts of their proposed actions and those of possible alternative actions. 42 U.S.C.
§ 4332(2)(C). To inform decisionmakers and the public, the EIS will analyze the
potential environmental impacts of NHTSA’s preferred alternative, which will
correspond to the proposed rule, and a spectrum of reasonable alternatives, including a
“no action” alternative. 40 CFR §§ 1502.1, 1502.14. The EIS will consider direct,
indirect, and cumulative impacts of the proposed action and alternatives and will discuss
impacts in proportion to their significance. /d. §§ 1502.2(b), 1508.25(b)—(c).
Background. EPCA requires that the Secretary of Transportation® establish and
implement a regulatory program for motor vehicle fuel economy as part of a
comprehensive approach to Federal energy policy. As codified in Chapter 329 of Title
49 of the U.S. Code, and as amended by EISA, EPCA set forth specific requirements

concerning the establishment of CAFE standards for passenger cars and light trucks.

! NHTSA’s fuel economy authorities are codified at 49 U.S.C. §§ 32901 ef seq.
> The Secretary has delegated responsibility for implementing fuel economy requirements under EPCA and
EISA to NHTSA. 49 CFR § 1.95(a) and ().
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The Secretary must prescribe average fuel economy standards by regulation at
least 18 months before the beginning of each model year and to set them at “the
maximum feasible average fuel economy level that . . . the manufacturers can achieve in
that model year.” 49 U.S.C. § 32902(a). The standards apply to each manufacturer’s
fleet average, not to the manufacturer’s individual vehicles. The Secretary, after
consultation with the Secretary of Energy and the Administrator of the Environmental
Protection Agency (EPA), must establish average fuel economy standards separately for
passenger cars and for light trucks manufactured in each model year. /d. § 32902(b)
(1)—(2). In doing so, for the model years to be addressed in the NPRM, the Secretary of
Transportation must set each passenger car and light truck standard at the “maximum
feasible” average fuel economy standard for each model year. /d. § 32902(b)(2)(B), (f).
When setting “maximum feasible” average fuel economy standards, the Secretary must
“consider technological feasibility, economic practicability, the effect of other motor
vehicle standards of the Government on fuel economy, and the need of the United States
to conserve energy.” Id. § 32902(f). NHTSA construes the aforementioned statutory
factors as including environmental and safety considerations.*

The standards for passenger cars and light trucks must be “based on 1 or more
vehicle attributes related to fuel economy” and expressed “in the form of a mathematical
function,” and they may be established for not more than five model years at a time. 49

U.S.C. § 32902(b)(3)(A)—(B). In addition, each manufacturer must meet the minimum

* For environmental considerations, see Center for Auto Safety v. NHTSA, 793 F.2d 1322, 1325 n. 12
(D.C.Cir. 1986); Public Citizen v. NHTSA, 848 F.2d 256, 262-3 n. 27 (D.C.Cir. 1988) (noting that “NHTSA
itself has interpreted the factors it must consider in sctting CAFE standards as including environmental
effects™); Center for Biological Diversity v. NHTSA, 538 F.3d 1172, 1196 (9th Cir. 2008); 40 CFR

§ 1500.6. For safety considerations, see, e.g., Competitive Enterprise Inst. v. NHTSA, 956 F.2d 321, 322
(D.C.Cir. 1992) (citing Competitive Enterprise Inst. v. NHTSA4, 901 F.2d 107, 120 n.11 (D.C.Cir. 1990)).
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standard for domestically manufactured passenger cars, which is 92 percent of the
projected average fuel economy for the combined domestic and non-domestic passenger
car fleet for each model year, calculated at the time the final rule establishing the
passenger car standards for those model years is promulgated. 7d. § 32902(b)(4).

Regulatory History. NHTSA set the first fuel economy standards in 1977,
applying to passenger cars beginning in MY 1978 and light trucks beginning in
MY 1979. The stringency of the standards increased through MY 1985, and then
changed little until MY 2005 for light trucks, when NHTSA reformed the light truck fuel
economy program by introducing attribute-based standards, and MY 2011 for passenger
cars, when NHTSA introduced attribute-based standards for passenger cars using new
authority provided by EISA. CAFE standards have increased progressively for light
trucks since MY 2005 and for passenger cars since MY 2011.

More recently, NHTSA has conducted its fuel economy rulemaking jointly with
EPA’s rulemaking to establish greenhouse gas (GHG) emission standards. In April 2010,
NHTSA and EPA issued a joint final rule establishing fuel economy standards and GHG
emissions standards* for MY 2012-2016 passenger cars and light trucks. Light-Duty
Vehicle Greenhouse Gas FEmission Standards and Corporate Average Fuel FEconomy
Standards,; Final Rule, 75 FR 25323 (May 7, 2010). The CAFE standards were
estimated to require a combined average fleet-wide fuel economy of 34.1 miles per gallon

(mpg) by MY 2016.° Subsequently, on August 28, 2012, NHTSA and EPA issued a final

4 EPA issued GHG emissions standards pursuant to the Clean Air Act. See 42 U.S.C. § 7521(a).

* The EPA GHG standards were estimated to require a combined average flect-wide level of 250
grams/mile COz-cquivalent for MY 2016, which is equivalent to 35.5 mpg if all of the technologies used to
reduce GHG emissions were tailpipe CO- reducing technologies. The 250 g/mi CO- equivalent level
assuined the use of credits for air conditioning improvements worth 15 g/mi in MY 2016.
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rule setting CAFE and GHG emissions standards for passenger cars and light trucks for
model years 2017 and beyond. 2017 and Later Model Year Light-Duty Vehicle
Greenhouse Gas Emissions and Corporate Average Fuel Fconomy Standards, 77 FR
62623 (Oct. 15, 2012). Consistent with its statutory authority, NHTSA developed two
phases of passenger car and light truck standards. The first phase, covering MYs 2017
2021, included final standards that were projected to require, on an average industry fleet
wide basis, a range from 40.3-41.0 mpg in MY 2021. The second phase of the CAFE
program, covering MYs 2022-2025, included standards that were not final, due to the
statutory requirement that NHTSA set average fuel economy standards not more than five
model years at a time. Rather, NHTSA wrote that those standards were “augural,”
meaning that they represented its best estimate, based on the information available at that
time, of what levels of stringency might be maximum feasible in those model years.
NHTSA projected that those standards could require, on an average industry fleet wide
basis, a range from 48.7-49.7 mpg in model year 2025.

As part of the final rulemaking, EPA committed to conducting a Mid-Term
Evaluation of its GHG standards established for MYs 2022-2025. As NHTSA did not
issue final CAFE standards for MYs 2022-2025 in its 2012 final rule, it does not have
any standards for those MY's to be evaluated. Instead, NHTSA is obligated to conduct a
de novo rulemaking, with fresh inputs and a fresh consideration and balancing of all
relevant factors, to establish final CAFE standards for those MYs. Meanwhile, EPA’s
regulations require it to determine whether the GHG standards for MY's 20222025 are
appropriate under section 202(a) of the Clean Air Act, in light of the record then before

the Administrator. 40 CFR § 86.1818-12(h).
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In July 2016, NHTSA, EPA, and the California Air Resources Board released for
public comment a jointly prepared Draft Technical Assessment Report (TAR), which
examined a range of matters relevant to CAFE and GHG emissions standards for MY's
2022-2025. Notice of Availability of Midterm Evaluation Draft Technical Assessment
Report for Model Year 2022-2025 Light Duty Vehicle GHG Emissions and CAFE
Standards, 81 FR 49217 (July 27, 2016). In November 2016, EPA issued a proposed
determination for the Mid-Term Evaluation. Proposed Determination on the
Appropriateness of the Model Year 2022-2025 Light-Duty Vehicle Greenhouse Gas
Lmissions Standards Under the Midterm Evaluation, 81 FR 87927 (Dec. 6, 2016). On
January 12, 2017, the EPA Administrator signed the Final Determination of the Mid-
Term Evaluation of light-duty GHG emissions standards for MYs 2022-2025.
Subsequently, EPA Administrator Scott Pruitt and Transportation Secretary Elaine L.
Chao issued a joint notice announcing EPA’s conclusion that it would reconsider its Final
Determination in order to allow additional consultation and coordination with NHTSA in
support of a national harmonized program. Nofice of Intention to Reconsider the Final
Determination of the Mid-Term Evaluation of Greenhouse Gas Emissions Standards for
Model Year 2022-2025 Light Duty Vehicles, 82 FR 14671 (Mar. 22, 2017). As a result,
EPA intends to make a new Final Determination regarding the appropriateness of the MY
2022-2025 GHG standards no later than April 1, 2018. NHTSA is statutorily required to
issue a final rule for MY 2022 CAFE standards no later than April 1, 2020. See
49 U.S.C. § 32902(a).

Analysis of Alternatives. Pursuant to NEPA, NHTSA will prepare an EIS to

evaluate the potential environmental impacts of its proposed action. Although NHTSA
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evaluated the impacts of the augural standards in its EIS accompanying the MY 2017—
2025 rulemaking (NHTSA, Final Environmental Impact Statement, Corporate Average
Fuel Fconomy Standards, Passenger Cars and Light Trucks, Model Years 2017-2025,
Docket No. NHTSA-2011-0056 (July 2012)), NHTSA will prepare a new Draft EIS and
Final EIS as part of this de novo rulemaking in order to provide for fresh consideration of
all available information.

In an upcoming NPRM, NHTSA intends to propose separate attribute-based
standards for passenger cars and light trucks for each of MYs 2022-2025. As in the
previous CAFE rulemaking, NHTSA plans to propose vehicle footprint® as the attribute.
The standards are expected to be defined as footprint “curves” for passenger cars and
light trucks in each model year, where vehicles of difterent footprints have specific fuel
economy “targets,” with larger vehicles (and light trucks) generally having lower fuel
economy targets than smaller vehicles (and passenger cars), reflecting their fuel economy
capabilities.” The shape and stringency of the curves would reflect, in part, NHTSA’s
analysis of the technological and economic capabilities of the industry within the
rulemaking timeframe. A manufacturer’s individual CAFE standards for cars and trucks,
in turn, would be based on the target levels set for the footprints of its particular mix of
cars and trucks manufactured in that model year. A manufacturer with a relatively high
percentage of smaller vehicles would have a higher standard than a manufacturer with a

relatively low percentage of smaller vehicles. Compliance would be determined by

¢ Footprint, which is a measure of vehicle size, is calculated by multiplying a vehicle’s wheelbase by its
track width.

7 Vehicle models of the same fleet but made by different manufacturers would have the same fuel economy
target if they had the same vehicle footprint (i.e., the quantity of the attribute upon which the standards
would be based).
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comparing a manufacturer’s harmonically averaged fleet fuel economy level in a model
year with a required fuel economy level calculated using the manufacturer’s actual
production levels and the targets for each vehicle it produces.® As part of this
rulemaking, NHTSA may evaluate the MY 2021 standards it finalized in 2012 to ensure
they remain “maximum feasible.” As with any CAFE rulemaking, NHTSA will also
consider other programmatic aspects other than stringency (e.g., flexibilities and vehicle
classification) that may affect model years prior to and including those for which NHTSA
would set fuel economy standards.

The purpose of and need for an agency’s action inform the reasonable range of
alternatives to be considered in its NEPA analysis. 40 CFR § 1502.13. NHTSA sets
CAFE standards as part of a comprehensive energy policy established by EPCA (and
amended by EISA) with the purposes of conserving petroleum and of addressing energy
independence and security by reducing U.S. reliance on foreign oil.

In developing alternatives for analysis in the EIS, NHTSA must consider EPCA’s
requirements for setting CAFE standards. As discussed above, EPCA requires NHTSA
to determine what level of CAFE stringency would be the “maximum feasible” for each
model year, a determination made based on the consideration of four statutory factors:
technological feasibility, economic practicability, the effect of other standards of the
Government on fuel economy, and the need of the United States to conserve energy. 49
U.S.C. § 32902(f). In addition, EISA required fuel economy standards for MY 2011

2020 passenger cars and light trucks to “achieve a combined fuel economy average for

® While manufacturers may use a variety of flexibility mechanisms to comply with CAFE, including credits
carned for over-compliance, NHTSA is statutorily prohibited from considering manufacturers’ ability to
use statutorily-provided flexibility mechanisms in determining what level of CAFE standards would be
maximum feasible. See 49 U.S.C. § 32902(h).
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model year 2020 of at least 35 miles per gallon for the total fleet of passenger and non-
passenger automobiles manufactured for sale in the United States for that model year.”
1d. § 32902(b)(2)(A). NHTSA was required to “prescribe annual fuel economy standard
increases that increase the applicable average fuel economy standard ratably beginning
with model year 2011 and ending with model year 2020.” Id. § 32902(b)(2)(C). For MY
2021-2030 passenger cars and light trucks, EISA does not set a target fuel economy or
require that standards “increase...ratably” over the ten-year period. See id.
§ 32902(b)(2)(B).

NHTSA is considering the following alternatives for analysis in the Draft EIS:

e A “no action” alternative (also referred to as the “baseline”), which
assumes, for purposes of NEPA analysis, that NHTSA would issue a rule
that would continue the current CAFE standards for MY 2021 indefinitely.
NEPA requires agencies to consider a “no action” alternative in their
NEPA analyses and to compare the effects of not taking action with the
effects of reasonable action alternatives in order to demonstrate the
different environmental effects of the action alternatives. See 40 CFR
§ 1502.14(d). Given that NHTSA must set new CAFE standards and may
not strictly take no action on fuel economy,’ the agency has determined

that, for this rulemaking, the closest analogue to a true “no action”

? See 49 U.S.C. § 32902(a). CEQ has explained that “[T]he regulations require the analysis of the no action
alternative even if the agency is under a court order or legislative command to act. This analysis provides
a benchmark, cnabling decisionmakers to compare the magnitude of environmental effects of the action
alternatives. . . . Inclusion of such an analysis in the EIS is necessary to inform the Congress, the public,
and the President as intended by NEPA. [See 40 CFR § 1500.1(a).]” Forty Most Asked Questions
Concerning CEQ’s National Environmental Policy Act Regulations, 46 FR 18026 (1981) (emphasis
added).
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alternative would be to continue the already existing and enforceable
standards indefinitely without further change. '’

e “Action” alternatives represented by calculating a lower bound and upper
bound of a range of reasonable annual fuel economy standards, from MY
2022 forward.!! The calculations and the related evaluation of impacts
would be performed separately for passenger cars and light trucks at each
of these points so as to demonstrate their effects independently, since car
and truck standards could change at different rates from one another and at
different rates in different years. These alternatives would bracket the
range of actions NHTSA may select. In sum, in its final rule, NHTSA
would be able to select an action alternative from any stringency level
within that range. NHTSA seeks public comments on the stringency
levels at which to define the lower and upper bounds of this range of
reasonable alternatives.

e The preferred alternative, reflecting annual fuel economy standards for
both passenger cars and light trucks that fall at or between the upper and

lower bounds identified above. NHTSA has not yet identified its preferred

19 Although NHTSA included “augural” standards for MYs 2022-2025 in its previous CAFE rulemaking,
those standards arc not final. In the absence of additional rulemaking activity, those standards would not be
enforceable. However, assuming that no standard would exist after MY 2021 for purposes of the “no
action” alternative would not be a reasonable assumnption (in light of NHTSA’s statutory responsibility to
promulgate standards and the continuous forty-year history of the program), nor would it provide
meaningful information to the decisionmaker for purposes of evaluating the impacts of the action
alternatives. At this time, NHTSA belicves that the continuation of the status quo ante, particularly that the
final MY 2021 standards would continue indefinitely, is the most appropriate baseline against which to
compare the proposed regulatory alternatives.

1 CEQ guidance provides that agencies may use representative examples covering the “full spectrum” of
reasonable alternatives for purposes of presenting the “range of alternatives” in an EIS. Forty Most Asked
Questions Concerning CEQ s National Environmental Policy Act Regulations, 46 FR 18026 (Mar. 23,
1981).
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alternative. NHTSA seeks comments on how it should define and balance
the statutory criteria to choose the preferred alternative, given the statutory
requirement of setting “maximum feasible” fuel economy standards. 49
U.S.C. § 32902(f). When suggesting an approach, please explain the
recommended way to balance EPCA’s factors (technological feasibility,
economic practicability, the effect of other motor vehicle standards of the
Government on fuel economy, and the need of the United States to
conserve energy).'?

Thus, NHTSA plans to analyze the impacts of eight different standards in the
Draft EIS: two points bracketing the possible action alternatives for passenger cars, two
points bracketing the possible alternatives for light trucks, a No Action Alternative and a
preferred alternative for passenger cars, and a No Action Alternative and a preferred
alternative for light trucks. We note that the NPRM and Regulatory Impact Analysis
(RIA) may analyze additional alternatives within the brackets described in the Draft EIS
in order to explore different approaches to balancing the statutory factors.

NHTSA will analyze the lower bound and upper bound of a range of average
annual fuel economy standards that would satisfy EPCA’s requirement that the standards
be “maximum feasible” for each model year, based on the different ways NHTSA could
weigh EPCA’s four statutory factors. Generally speaking, more stringent average annual
fuel economy standards might weigh energy conservation and environmental
considerations more heavily and technological feasibility and economic practicability

concerns less heavily. In contrast, less stringent average annual fuel economy standards

12 Note that NHTSA is statutorily prohibited from considering statutorily-provided flexibility mechanisms
in determining what standards would be maximum feasible. 49 U.S.C. § 32902(h).
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might weigh technological feasibility and economic practicability concerns more heavily
and energy conservation and environmental considerations less heavily.

The range of alternatives will reflect differences in the degree of technology
adoption across the fleet, in costs to manufacturers and consumers, and in conservation of
oil and related impacts to the environment. For example, the most stringent average
annual fuel economy standard NHTSA will evaluate would require greater adoption of
fuel-saving technology across the fleet, including more advanced technology, than the
least stringent average annual fuel economy standard NHTSA will evaluate. As a result,
the most stringent alternative would impose greater costs and achieve greater energy
conservation.

The changes in stringency considered in the lower and upper bounds may be
defined as “average” changes in stringency; the preferred alternative and actual standards
may either be constant throughout the period or may vary from year to year. However,
analysis of the average yearly change over that period would provide sufficient
environmental analysis to bracket the range of environmental impacts of reasonable
alternatives and allow for a reasoned choice among the alternatives presented.

NHTSA may select the lower or upper bound levels of stringency for passenger
cars and for light trucks as its preferred alternative, or it may select levels of stringency
that fall between those bounds. Within the range identified above, NHTSA may consider
setting more stringent standards for the earlier years of the rule than for the later years, or,
alternatively, setting less stringent standards for the earlier years of the rule than for the
later years, depending on our assessment of what would be “maximum feasible” for those

time periods for each fleet. In addition, NHTSA may consider setting standards for
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passenger cars and light trucks that change at different rates between the low and high
levels it is considering, depending on a determination of the maximum feasible level for
each fleet over time. NHTSA also may select “maximum feasible” fuel economy
standards for some or all model years that decrease or remain the same as compared to
the immediately prior model year(s).

In selecting a preferred alternative, NHTSA is also mindful of its responsibility
under Executive Order 13783, signed by President Donald J. Trump on March 28, 2017,
to ensure that “necessary and appropriate environmental regulations comply with the law,
are of greater benefit than cost, when permissible, achieve environmental improvements
for the American people, and are developed through transparent processes that employ
the best available peer-reviewed science and economics.”'® E.O. 13783, Promoting
Energy independence and FEconomic Growth (Mar. 28, 2017).

Planned Analysis. While the main focus of NHTSA’s prior CAFE EISs for light
duty vehicles (i.e., the EIS for MYs 2012-2016 and MY's 2017-2025) was the
quantification of impacts to energy, air quality, and climate, and qualitative analysis of
life-cycle impacts and cumulative impacts, it also addressed other potentially affected
resources. NHTSA conducted a qualitative review of impacts on resources such as water
resources, biological resources, land use, hazardous materials, safety, noise, historic and

cultural resources, and environmental justice.

13 The CAFE program is not strictly an environmental one, as it was created under EPCA as part of a
national energy policy to reduce U.S. reliance on forcign oil. However, fuel economy standards do have
environmental impacts, and as noted above, NHTSA construes the statutory factors in EPCA as including
environmental considerations. The environmental impacts will be analyzed in the EIS, and NHTSA is
mindful of its obligations under E.O. 13783.
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Similar to past EIS practice, NHTSA plans to analyze environmental impacts
related to fuel and energy use, emissions and their effects on climate change and the
environment, '* air quality,'® natural resources, and the human environment. NHTSA will
address life-cycle impacts consistent with its past EISs, by focusing on reviewing and
summarizing findings from existing, credible scientific information evaluating the most
significant environmental impacts from some of the fuels, materials, and technologies
that may be used to comply with the Proposed Action and alternatives. NHTSA also will
consider the cumulative impacts of the proposed standards for MY 2022-2025 passenger
cars and light trucks together with any past, present, and reasonably foreseeable future
actions.

NHTSA anticipates uncertainty in estimating the potential environmental impacts
related to climate change. To account for this uncertainty, NHTSA plans to evaluate a
range of potential global temperature changes that may result from changes in fuel and
energy consumption and GHG emissions attributable to new CAFE standards. It is
difficult to quantify how the specific impacts due to the potential temperature changes
attributable to new CAFE standards may affect many aspects of the environment.
NHTSA will endeavor to gather the key relevant and credible information using a
transparent process that employs the best available peer-reviewed science and economics.

NHTSA invites public comments on the scope of its analysis on climate change impacts,

1 NHTSA is planning to include in this EIS a quantitative analysis to estimate the impact of the aliernatives
on ocean acidification based on changes in atmospheric CO- concentrations.

15 Consistent with past practice, in addition to the air quality analysis presented in the Draft and Final EIS,
NHTSA will conduct a national-scale photochemical air quality modeling and health risks assessment that
will be included in the Final EIS, but not the Draft EIS, due to the substantial time required to complete the
analysis. Inaddition, because of the lead time required for this analysis, it will be based on the alternatives
presented in the Draft EIS, but not the alternatives as they may be revised for the Final EIS. Still, NHTSA
believes the analysis will provide meaningful infornation for the decisionmaker and the public.
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including citations to peer-reviewed scientific articles to frame and analyze the relevant
issues.

In order to streamline its documentation and eliminate redundancy, NHTSA plans
not to include analyses of either monetized health benefits in its air quality analysis or
monetized climate change benefits in its climate change analysis in the EIS, as both of
those analyses will be included in its RIA (consistent with past practice), which is subject
to public notice and comment concurrently with the EIS. NHTSA will incorporate the
analyses in the RIA by reference in the EIS consistent with the requirements of the CEQ
implementing regulations. 40 CFR § 1502.21. The EIS will continue to present analyses
on air quality emissions (including non-monetized health impacts), GHG emissions, and
climate change impacts (including impacts on CO2 concentrations, temperature, sea-level
rise, and precipitation).

NHTSA expects to rely on previously published EISs, incorporating material by
reference “when the effect will be to cut down on bulk without impeding agency and
public review of the action.” /d. Therefore, the NHTSA NEPA analysis and
documentation will incorporate by reference relevant materials, including portions of the
agency’s prior NEPA documents, where appropriate.

Scoping and Public Participation. NHTSA’s NEPA analysis for the MY 2022-
2025 CAFE standards will consider the direct, indirect, and cumulative environmental
impacts of proposed standards and those of reasonable alternatives. The scoping process
initiated by this notice seeks public comment on the range of alternatives under

consideration, on the impacts to be considered, and on the most important matters for in-
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depth analysis in the EIS. See 40 CFR §§ 1500.5(d), 1501.7, 1508.25. All comments
relevant to the scoping process are welcome.

NHTSA invites the public to participate in the scoping process'® by submitting
written comments concerning the appropriate scope of the NEPA analysis for the
proposed CAFE standards to the docket number identified in the heading of this notice,
using any of the methods described in the ADDRESSES section of this notice. NHTSA
does not plan to hold a public scoping meeting because, based on prior experience,
written comments will be effective in identifying and narrowing the considerations for
analysis.

NHTSA is interested in comments on its bracketing approach to presenting a
reasonable range of alternatives. Subject to the statutory requirements of EPCA/EISA, a
variety of potential alternatives could be considered that meet the purpose and need for
the agency’s action, each falling along a theoretically infinite continuum of potential
standards. As described above, NHTSA plans to address this by identifying alternatives
at the upper and lower bounds of a range within which we believe the statutory
requirement for “maximum feasible” would be satisfied, as well as identifying and
analyzing the impacts of a preferred alternative. In this way, NHTSA expects to bracket

the potential environmental impacts of the standards it may select.!”

16 Consistent with NEPA and implementing regulations, NHTSA is sending this notice directly to:

(1) Federal agencies having jurisdiction by law or special expertise with respect to the environmental
impacts involved or authorized to develop and enforce environmental standards; (2) the Governors of every
State, to share with the appropriate agencies and offices within their administrations and with the local
jurisdictions within their States; (3) organizations representing state and local governments and Indian
tribes; and (4) other stakeholders that NHTSA reasonably expects to be interested in the NEPA analysis for
the MY 2022-2025 CAFE standards. See 42 U.S.C. § 4332(2)(C); 49 CFR § 520.21(g); 40 CFR

§§ 1501.7, 1506.6.

17 Should NHTSA ultimately choose to set standards at levels other than the preferred alternative identificd
in the NPRM and Draft EIS, we believe that this bracketing will properly inform the decisionmaker, so
long as the standards are set within its parameters.
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Two important purposes of scoping are identifying the significant considerations
that merit in-depth analysis in the EIS and identifying and eliminating from detailed
analysis the matters that are not significant and therefore require only a brief discussion
in the EIS. 40 CFR §§ 1500.4(g), 1501.7(a). In light of these purposes, written
comments should include an internet citation (with a date last visited) to each study or
report cited in the comments, if one is available. If a document cited is not available to
the public online, the commenter should either provide sufficient bibliographical
information to allow NHTSA to locate and obtain a copy of the study or attach a copy to
the comments.!® Commenters should indicate how each document cited or attached to
their comments is relevant to the NEPA analysis and indicate the specific pages and
passages in the attachment that are most informative.

The more specific the comments are, and the more support they provide in
identifying peer-reviewed scientific studies and reports, the more useful the comments
will be to the NEPA process. For example, if a comment identifies an additional area of
impact or environmental concern that NHTSA should analyze, or an analytical tool or
model that NHTSA should use to evaluate these environmental impacts, the comment
should clearly describe it and provide a reference to a specific peer-reviewed scientific
study, report, tool, or model, if possible. Specific, well-supported comments will help the
agency prepare an EIS that is focused and relevant and will serve NEPA’s overarching
aims of making high quality information available to decisionmakers and the public by
“concentrat[ing] on the issues that are truly significant to the action in question, rather

than amassing needless detail.” 40 CFR § 1500.1(b). By contrast, mere assertions that

18 Please be mindful of copyright restrictions when attaching documents to any comments, as they will be
made publicly available in the agency’s docket.
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the agency should evaluate broad lists or categories of concerns, without support, will not
assist the scoping process for the proposed standards.

Please be sure to reference the docket number identified in the heading of this
notice in any submitted comments. All comments and materials received, including the
names and addresses of the commenters who submit them, will become part of the
administrative record and will be posted on the web at http://www.regulations.gov.

Separate ['ederal Register notices published by EPA will announce the
availability of the Draft EIS, which will be available for public comment, and the Final
EIS. NHTSA will issue the Draft EIS concurrently with its NPRM. In addition, NHTSA
will simultaneously issue a Final EIS and Record of Decision (Final Rule), pursuant to 49
U.S.C. 304a, unless it is determined that statutory criteria or practicability considerations
preclude concurrent issuance. NHTSA also plans to continue to post information about

the NEPA process and this CAFE rulemaking on its website (http://www.nhtsa.gov).
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Issued in Washington, D.C. on

under authority delegated in 49 CFR parts 1.81 and 1.95.

James Tamm
Chief, Fuel Economy Division

(signature page for Notice of Intent to Prepare an Environmental Impact Statement for
Model Year 2022-2025 Corporate Average Fuel Economy Standards)
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Message

From: Rees, Sarah [rees.sarah@epa.gov]

Sent: 8/30/2017 8:16:09 PM

To: Dravis, Samantha [dravis.samantha@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]

CcC: Nickerson, William [Nickerson. William@epa.gov]; Kime, Robin [Kime.Robin@epa.gov]

Subject: Protection of Stratospheric Ozone: Refrigerant Management Regulations for Small Cans of Motor Vehicle Air

Conditioning Refrigerant
Attachments: Cans summary.pdf; 608 clean up rule 5-19-17-cn.docx

Hi Samantha and Brittany — attached is a summary of the cans rule, as well as the rule text. Note that this action is a
direct final/NPRM combination; the text I've attached is from the direct final, but the NPRM text is identical. Let us know
if you have any questions.

Cheers,
Sarah

Sarah L. Rees, Ph.D.

Director, Office of Regulatory Policy & Management

US EPA — Office of Policy

(202) 564-1986 (o) |

Personal Phone / Ex. 6

m)
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6560-50-P
ENVIRONMENTAL PROTECTION AGENCY
40 CFR Part 82
[EPA-HQ-OAR-2017-0213; FRL-XXXX]
RIN 2060-AT43
Protection of Stratospheric Ozone: Refrigerant Management Regulations for Small Cans of
Motor Vehicle Refrigerant
AGENCY: Environmental Protection Agency (EPA).
ACTION:  Direct Final Rule.
SUMMARY: EPA is taking direct final action to correct an editing oversight that lead to a
potential conflict in a prior rulemaking as to whether or not containers holding two pounds or
less of non-exempt substitute refrigerants for use in motor vehicle air conditioning that are not
equipped with a self-sealing valve can be sold to persons that are not certified technicians,
provided those small cans were manufactured or imported prior to January 1, 2018. This action
clarifies that those small cans may continue to be sold to persons that are not certified as
technicians under sections 608 or 609 of the Clean Air Act.
DATES: This rule is effective on [Insert date 90 days from date of publication in the Federal
Register] without further notice, unless EPA receives adverse comment by [Insert date 30 days
from date of publication in the Federal Register]. If EPA receives adverse comment, we will
publish a timely withdrawal in the Federal Register informing the public that the rule will not
take effect.
ADDRESSES: Submit your comments, identified by Docket ID No. EPA-HQ-OAR-2017-0213,

at http://www.regulations.gov. Follow the online instructions for submitting comments. Once
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submitted, comments cannot be edited or removed from Regulations.gov. EPA may publish any
comment received to its public docket. Do not submit electronically any information you
consider to be Confidential Business Information (CBI) or other information whose disclosure is
restricted by statute. Multimedia submissions (audio, video, etc.) must be accompanied by a
written comment. The written comment is considered the official comment and should include
discussion of all points you wish to make. EPA will generally not consider comments or
comment contents located outside of the primary submission (i.e., on the web, cloud, or other file
sharing system). For additional submission methods, the full EPA public comment policy,
information about CBI or multimedia submissions, and general guidance on making effective

comments, please visit http:.//www2 epa.gov/dockets/commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Sara Kemme by regular mail: U.S.
Environmental Protection Agency, Stratospheric Protection Division (6205T), 1200
Pennsylvania Avenue, NW, Washington, DC, 20460; by telephone: (202) 566-0511; or by email:

kemme.sara{@epa.gov.

SUPPLEMENTARY INFORMATION
I. Why Is EPA Using a Direct Final Rule?

EPA is publishing this direct final rule without a prior proposed rule because we view
this as a noncontroversial action and anticipate no adverse comment. This rule makes a minor
change in regulatory text, which is intended to resolve a potential conflict in the current
regulatory text and to ensure that the regulatory text conforms to the EPA’s intention when
finalizing the regulatory text at issue. However, in the “Proposed Rules” section of today’s
Federal Register, we are publishing a separate document that will serve as the proposed rule to

make this revision to the regulatory text if adverse comments are received on this direct final
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rule. We will not institute a second comment period on this action. Any parties interested in
commenting must do so at this time. In this action, EPA is not making, and is not seeking
comment on, any changes to the regulations at 40 CFR part 82, subpart F other than the revision
discussed in this notice. For further information about commenting on this rule, see the
ADDRESSES section of this document.

If EPA receives adverse comment, we will publish a timely withdrawal in the Federal
Register informing the public that this direct final rule will not take effect. In that case, we would
address all public comments in any subsequent final rule based on the proposed rule. If no
adverse comment is received by [Insert date 30 days from date of publication in the Federal
Register], this direct final rule will be effective on [Insert date 90 days from date of
publication in the Federal Register] without further notice and no further action will be taken
on the proposed rule.

1. Does this Action Apply to Me?

Categories and entities potentially affected by this action include entities that distribute or
sell small cans of refrigerant for use in motor vehicle air conditioning (MVAC). Regulated
entities include, but are not limited to, manufacturers and distributors of small cans of refrigerant
(NAICS codes 325120, 441310, 447110) such as automotive parts and accessories stores and
industrial gas manufacturers. This list is not intended to be exhaustive, but rather to provide a
guide for readers regarding entities likely to be regulated by this action. To determine whether
your facility, company, business, or organization could be regulated by this action, you should
carefully examine the regulations at 40 CFR part 82, subpart F. If you have questions regarding
the applicability of this action to a particular entity, consult the person listed in the FOR

FURTHER INFORMATION CONTACT section.

Page | PAGE ] of | NUMPAGES |

ED_002691_00000094-00003



L. What Should I Consider as I Prepare My Comments for EPA?

A. Submitting CBI. Do not submit this information to EPA through www.regulations.gov or e-

mail. Clearly mark the part or all of the information that you claim to be CBL. For CBI

information in a disk or CD ROM that you mail to EPA, mark the outside of the disk or CD

ROM as CBI and then identify electronically within the disk or CD ROM the specific

information that is claimed as CBI). In addition to one complete version of the comment that

includes information claimed as CBI, a copy of the comment that does not contain the

information claimed as CBI must be submitted for inclusion in the public docket. Information so

marked will not be disclosed except in accordance with procedures set forth in 40 CFR part 2.

B. Tips for Preparing Your Comments. When submitting comments, remember to:

Identify the rulemaking by docket number and other identifying information (subject
heading, Federal Register date and page number).

Follow directions - The agency may ask you to respond to specific questions or organize
comments by referencing a Code of Federal Regulations (CFR) part or section number.
Explain why you agree or disagree; suggest alternatives and substitute language for your
requested changes.

Describe any assumptions and provide any technical information and/or data that you
used.

If you estimate potential costs or burdens, explain how you arrived at your estimate in
sufficient detail to allow for it to be reproduced.

Provide specific examples to illustrate your concerns, and suggest alternatives.

Explain your views as clearly as possible, avoiding the use of profanity or personal

threats.
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»  Make sure to submit your comments by the comment period deadline identified.
IV. What Action is the Agency Taking?

Section 608 of the Clean Air Act (CAA) bears the title “National Recycling and Emission
Reduction Program.” Under the structure of section 608, this program has three main
components. First, section 608(a) requires EPA to establish standards and requirements
regarding use and disposal of class I and II substances, including a comprehensive refrigerant
management program to limit emissions of ozone-depleting refrigerants. The CAA directs EPA
to include regulations that reduce the use and emissions of class I and 11 substances to the lowest
achievable level and that maximize the recapture and recycling of such substances. The second
component, section 608(b), requires that the regulations issued pursuant to subsection (a) contain
requirements for the safe disposal of class I and class II substances. The third component, section
608(c), prohibits the knowing venting, release, or disposal of ozone-depleting refrigerants and
their substitutes during the maintenance, service, repair, or disposal of air-conditioning and
refrigeration appliances or industrial process refrigeration.

EPA first issued regulations under section 608 of the CAA on May 14, 1993 (58 FR
28660), to establish the national refrigerant management program for ozone-depleting
refrigerants recovered during the maintenance, service, repair, and disposal of air-conditioning
and refrigeration appliances. These regulations were intended to substantially reduce the use and
emissions of ozone-depleting refrigerants. EPA revised these regulations through subsequent
rulemakings published on August 19, 1994 (59 FR 42950), November 9, 1994 (59 FR 55912),
August 8, 1995 (60 FR 40420), July 24, 2003 (68 FR 43786), March 12, 2004 (69 FR 11946),
January 11, 2005 (70 FR 1972), May 23, 2014 (79 FR 29682), and April 10, 2015 (80 FR

19453). For a more detailed summary of the history of EPA’s Refrigerant Management Program
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see the discussion in the most recent update to these regulations at 81 FR 82272, 82275 (Nov. 18,
2016).

On November 9, 2015, EPA proposed the most recent updates to the refrigerant
management regulations under section 608 of the CAA (80 FR 69458). Among other things,
EPA proposed to extend the sales restriction to non-exempt substitute refrigerants with an
exception for small cans of refrigerant for use in MVAC. That is, the proposed revisions would
have restricted the sale of non-exempt substitute refrigerants to certified technicians, with an
exception for small cans (two pounds or less) of non-exempt substitute refrigerant for the
servicing of MVACs! if the cans had a self-sealing valve. EPA requested comments on several
aspects of this proposal including a scenario that would have included a sell-through provision
for all small cans manufactured or imported prior to that effective date. 80 FR 69481. The
proposal further stated that:

For manufacture and import of small cans of refrigerant for MVAC servicing, EPA is

proposing a compliance date of one year from publication of the final rule. EPA is also

proposing to allow small cans manufactured and placed into initial inventory or imported
before that date to be sold for one additional year. For example, if the rule is published on

July 1, 2016, small can manufacturers would have until July 1, 2017, to transition their

manufacturing lines to add self-sealing valves. Manufacturers, distributors, and auto parts

stores would be able to sell all small cans manufactured and placed into initial inventory
or imported prior to July 1, 2017, until July 1, 2018. EPA seeks comments on this

proposed implementation timeline. [80 FR 69509]

On November 18, 2016, EPA published a rule finalizing the proposed restriction that
non-exempt substitute refrigerants may only be sold to technicians certified under sections 608
or 609 of the CAA. (81 FR 82280). In the case of refrigerant for use in MVAC, EPA finalized

the exemption for the sale of certain small cans of non-ozone-depleting substitutes with a self-

sealing valve to allow the do-it-yourself community to continue servicing their personal vehicles.

! In this context, containers that meet these criteria are referred to interchangeably as “small cans of MVAC
refrigerant,” “small cans of refrigerant for MVAC servicing,” or simply “small cans.”
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1d. However, the agency did not finalize the sell-through provision. The preamble to the final
rule states that, “EPA is requiring that small cans of non-exempt substitute refrigerant be
outfitted with self-sealing valves by January 1, 2018. Based on comments, EPA is not finalizing
the proposal to prohibit the sale of small cans that do not contain self-sealing valves that were
manufactured or imported prior to that requirement taking effect.” /d. The preamble further

stated:

With regards to small cans of MVAC refrigerant, manufacturers, distributors and retailers
of automotive refrigerant supported the proposed “manufacture-by” date of one year from
publication of the final rule, but commented that they oppose a sell-through date for small
cans that do not have self-sealing valves. They commented that such a requirement would
be inefficient, burdensome, costly, and environmentally problematic. It would require all
retailers to know of the requirement and establish processes for returning unsold cans
back to the manufacturer for destruction. More likely, the cans may be improperly
disposed of, which would negate the environmental benefit of the new provisions. One
commenter stated that a “manufacture-by” date would shift EPA’s burden in ensuring
compliance from a few manufacturers to thousands of retailers. Furthermore, commenters
cited EPA’s July 2015 SNAP rule (80 FR 42901; July 20, 2015) which listed HFC-134a
as unacceptable for use as an aerosol as of a “manufacture-by” date, rather than a “sell-
by” date. [81 FR 82342]

EPA described its intention to allow the continued sale of small cans without self-sealing
valves that were manufactured or imported before the January 1, 2018, compliance date as
follows:

In response to the comments received on EPA’s proposal to allow small cans

manufactured and placed into initial inventory or imported before that date to be sold for

one additional year, EPA is not finalizing the sell-through requirement and is finalizing
only a date by which small cans must be manufactured or imported with a self-sealing
valve. EPA agrees that this is the least-burdensome option and that it avoids the potential

for any unintended consequences of a “sell-by” date. [81 FR 82342]

These intentions were also expressed in the regulatory text at 40 CFR 82.154(c)(2),
which was revised in the November 2016 rule to state: “Self-sealing valve specifications. This

provision applies starting January 1, 2018, for all containers holding two pounds or less of non-

exempt substitute refrigerant for use in an MVAC that are manufactured or imported on or after
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that date. (1) Each container holding two pounds or less of non-exempt substitute refrigerant for
use in an MVAC must be equipped with a single self-sealing valve that automatically closes and
seals when not dispensing refrigerant....” However, because of an editing error, another
provision, 40 CFR 82.154(c)(1)(ix), contains text that could be construed as contradicting the
Agency’s clearly expressed intent to allow non-technicians to purchase, and retailers to sell,
small cans of refrigerant for use in MVAC that were manufactured or imported before the
January 1, 2018, compliance date irrespective of whether they have a self-sealing valve. The
relevant text in 40 CFR 82.154(c)(1) states that:

No person may sell or distribute, or offer for sale or distribution, any substance that

consists in whole or in part of a class I or class II substance or, starting on January 1,

2018, any non-exempt substitute for use as a refrigerant unless . . . (ix) The non-exempt

substitute refrigerant is intended for use in an MVAC and is sold in a container designed

to hold two pounds or less of refrigerant, has a unique fitting, and has a self-sealing

valve.

The Automotive Refrigeration Products Institute and the Auto Care Association inquired
about whether the language in 40 CFR 82.154(c)(1)(ix) effectively negates the provision in 40
CFR 82.154(c)(2) and the preamble discussion showing EPA’s intention to allow small cans of
refrigerant for use in MV AC manufactured or imported before January 1, 2018, to continue to be
sold without self-sealing valves. EPA is publishing this direct final rule to revise the regulatory
text, so that persons in possession of small cans of refrigerant for use in MVAC without self-
sealing valves that were manufactured or imported before January 1, 2018, can be assured that
they will be able to sell off their existing inventories without disruption.

This action will eliminate burden associated with regulatory uncertainty in this area. The
Automotive Refrigeration Products Institute and the Auto Care Association informed EPA that

the lack of clarity surrounding the status of small cans of refrigerant for use in MVAC without

self-sealing valves that were manufactured or imported before the compliance date is already
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creating confusion. Unless resolved, this lack of clarity could unnecessarily influence sales of
automotive refrigerant during 2017. This is because retailers may not want to stock large
numbers of these small cans of refrigerant for use in MVAC unless they are given some
assurance that they will be able to sell off any remaining inventory after January 1, 2018. There
is also the concern that if clarity is not provided by January 1, 2018, retailers may feel compelled
to manually pull cans without self-sealing valves from their shelves and return the cans to their
supplier(s). This rule will eliminate the cost of that stranded inventory and also eliminate other
non-quantified burdens associated with the removal of such cans from the market, such as the
labor involved in segregating small cans with self-sealing valves from those without self-sealing
valves and physically pulling those from shelves.

V. Statutes and Executive Orders Review

A. Executive Order 12866: Regulatory Planning and Review and Executive Order 13563:

Improving Regulation and Regulatory Review

This action is not a significant regulatory action and was therefore not submitted to the
Office of Management and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose any new information collection burden under the PRA. OMB
has previously approved the information collection activities contained in the existing
regulations and has assigned OMB control number 2060-0256. These changes do not add
information collection requirements beyond those currently required under the applicable
regulations.

C. Regulatory Flexibility Act (RFA)
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I certify that this action will not have a significant economic impact on a substantial
number of small entities under the RFA. In making this determination, the impact of concern is
any significant adverse economic impact on small entities. An agency may certify that a rule will
not have a significant economic impact on a substantial number of small entities if the rule
relieves regulatory burden, has no net burden or otherwise has a positive economic effect on the
small entities subject to the rule. This action clarifies that small cans of refrigerant for use in
MVAC may be sold to persons who are not certified technicians even if they are not equipped
with a self-sealing valve, so long as those small cans are manufactured or imported prior to
January 1, 2018. We have therefore concluded that this action will have no net regulatory burden
for all directly regulated small entities.

D. Unfunded Mandates Reform Act

This action does not contain any unfunded mandate as described in UMRA, 2 U.S.C.
1531-1538, and does not significantly or uniquely affect small governments. This action corrects
a potential conflict in the refrigerant management regulations as to whether or not small cans of
refrigerant for use in MV AC could be sold to non-technicians if they were manufactured or
imported prior to January 1, 2018, and do not have a self-sealing valve. This action clarifies that
those small cans of refrigerant for use in MVAC may be sold to persons who are not certified
technicians.

E. Executive Order 13132: Federalism

This action does not have federalism implications. It will not have substantial direct
effects on the states, on the relationship between the national government and the states, or on
the distribution of power and responsibilities among the various levels of government.

F. Executive Order 13175: Consultation and Coordination with Indian Tribal Governments
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This action does not have tribal implications as specified in Executive Order 13175. This
action corrects a potential conflict in the refrigerant management regulations as to whether or not
small cans of refrigerant for use in MVAC could be sold to non-technicians if they were
manufactured or imported prior to January 1, 2018, and do not have a self-sealing valve. Thus,
Executive Order 13175 does not apply to this action.

G. Executive Order 13045: Protection of Children from Environmental Health Risks and Safety

Risks

The EPA interprets Executive Order 13045 as applying only to those regulatory actions
that concern environmental health or safety risks that the EPA has reason to believe may
disproportionately affect children, per the definition of “covered regulatory action” in section 2-
202 of the Executive Order. This action is not subject to Executive Order 13045 because it does
not concern an environmental health risk or safety risk.

H. Executive Order 13211: Actions that Significantly Affect Energy Supply. Distribution, or Use

This action is not subject to Executive Order 13211, because it is not a significant
regulatory action under Executive Order 12866.

1. National Technology Transfer and Advancement Act

This rulemaking does not involve technical standards.

J. Executive Order 12898: Federal Actions to Address Environmental Justice in Minority

Populations and Low-Income Populations

The EPA believes that this action does not have disproportionately high and adverse
human health or environmental effects on minority populations, low-income populations and/or

indigenous peoples, as specified in Executive Order 12898 (59 FR 7629, February 16, 1994).
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This action does not affect the level of protection provided to human health or the
environment. This action corrects a potential conflict in the refrigerant management regulations
as to whether or not small cans of refrigerant for use in MVAC could be sold to non-technicians
if they were manufactured or imported prior to January 1, 2018, and do not have a self-sealing
valve. This action clarifies that those small cans of refrigerant for use in MVAC may be sold to
persons who are not certified technicians. The documentation for this decision is contained in
Docket No. EPA- EPA-HQ-OAR-2017-0213, where EPA’s assessment of the underlying
regulatory changes that led to this correction found no disproportionately high and adverse
human health or environmental effects on minority populations, low-income populations and/or
indigenous peoples.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and EPA will submit a rule report to each House of the
Congress and to the Comptroller General of the United States. This action is not a “major rule”

as defined by 5 U.S.C. 804(2).
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Protection of Stratospheric Ozone: Refrigerant Management Regulations for
Small Cans of Motor Vehicle Refrigerant (Page 13 of 14)

List of Subjects in 40 CFR Part 82
Environmental protection, Air pollution control, Chemicals, Reporting and recordkeeping

requirements.

Dated:

E. Scott Pruitt,
Administrator.
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For the reasons set forth in the preamble, the Environmental Protection Agency amends 40 CFR

part 82 as follows:

PART 82- PROTECTION OF STRATOSPHERIC OZONE
1. The authority citation for part 82 continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671-7671q.

2. Amend §82.154 to revise paragraph (c)(1)(ix). The revision reads as follows:

&k kK sk

(C) &%k %

(1) ***

(ix) The non-exempt substitute refrigerant is intended for use in an MVAC and is sold in a
container designed to hold two pounds or less of refrigerant, has a unique fitting, and, if
manufactured or imported on or after January 1, 2018, has a self-sealing valve that complies with

the requirements of paragraph (c)(2) of this section.

&k koK osk

Page | PAGE ] of | NUMPAGES |
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Message

From: Owens, Nicole [Owens.Nicole@epa.gov]

Sent: 6/2/2017 8:42:13 PM

To: Dunham, Sarah [Dunham.Sarah@epa.gov]; Gunasekara, Mandy [Gunasekara.Mandy@epa.gov]; Dravis, Samantha
[dravis.samantha@epa.gov]

CC: Schmidt, Lorie [Schmidt.Lorie@epa.gov]; Schwab, Justin [schwab.justin@epa.gov]; Rees, Sarah

[rees.sarah@epa.gov]; Lewis, Josh [Lewis.Josh@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]; Zenick, Elliott
[Zenick.Elliott@epa.gov]; McGartland, Al [McGartland.Al@epa.gov]; Page, Steve [Page.Steve@epa.gov]; Koerber,
Mike [Koerber.Mike@epa.gov]; Tsirigotis, Peter [Tsirigotis.Peter@epa.gov]; Sasser, Erika [Sasser.Erika@epa.gov];
Harvey, Reid [Harvey.Reid@epa.gov]; Culligan, Kevin [Culligan.Kevin@epa.gov]

Subject: RE: For review: latest drafts of the CPP documents

This has been uploaded into ROCIS.

R SEEEERa

O Randony Pagt

From: Dunham, Sarah

Sent: Friday, June 02, 2017 2:51 PM

To: Gunasekara, Mandy <Gunasekara.Mandy@epa.gov>; Dravis, Samantha <dravis.samantha@epa.gov>

Cc: Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Schwab, Justin <schwab.justin@epa.gov>; Rees, Sarah
<rees.sarah@epa.gov>; Lewis, Josh <Lewis.Josh@epa.gov>; Bolen, Brittany <bolen.brittany@epa.gov>; Zenick, Elliott
<Zenick.Elliott@epa.gov>; McGartland, Al <McGartland.Al@epa.gov>; Page, Steve <Page.Steve@epa.gov>; Koerber,
Mike <Koerber.Mike@epa.gov>; Tsirigotis, Peter <Tsirigotis.Peter@epa.gov>; Sasser, Erika <Sasser.Erika@epa.gov>;
Harvey, Reid <Harvey.Reid@epa.gov>; Culligan, Kevin <Culligan.Kevin@epa.gov>; Owens, Nicole
<Owens.Nicole@epa.gov>

Subject: RE: For review: latest drafts of the CPP documents

Okay—we now have what we need and folks are putting the pieces together -- we will send to OP the final package as
quickly as we possibly can.

From: Gunasekara, Mandy

Sent: Friday, June 02, 2017 2:46 PM

To: Dravis, Samantha <dravis.samantha@epa. gow>

Cc: Schmidt, Lorie <5chmidi Lorie@ ena.sov>; Schwab, Justin <schwab.iustin@ena.gov>; Rees, Sarah
<regs.sarshié@epa.gov>; Dunham, Sarah <Dunham. Sarsh@epa.zov>; Lewis, Josh <Lewis.losh@ena.gov>; Bolen, Brittany
<hoten.briteny@epa.pov>; Zenick, Elliott <Zenick Elliott@ena.zov>; McGartland, Al <McGartand. Al epa.gov>; Page,
Steve <Page.Stevediapa.gov>; Koerber, Mike <¥osrber Mikei@epa.gov>; Tsirigotis, Peter <Tsirigotis. PeterBepa.gpv>;
Sasser, Erika <Sasser.Erika@epa.gov>; Harvey, Reid <Harvey.Reid®@epa.gov>; Culligan, Kevin <Culligan Kevin®epa.gov>;
Owens, Nicole <Cwens. Micple@ena pov>

Subject: Re: For review: latest drafts of the CPP documents
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Yes- send send send.
Sent from my iPhone

OnJun 2, 2017, at 2:29 PM, Dravis, Samantha <dravis samantha@epa.gov> wrote:

All:

Attached are the final edits from the political team. Please use this version, and send the final package
up to OP as soon as possible.

Thanks for all your work.

Best,
Samantha

From: Schmidt, Lorie

Sent: Friday, June 02, 2017 12:27 PM

To: Schwab, Justin <schwab. iustin@epa.sov>

Cc: Rees, Sarah <raes.sarah®@epa.gov>; Gunasekara, Mandy <Gunasekara. Mandy®@epa.gov>;, Dunham,
Sarah <Dunham.Sarah@epa.gov>; Lewis, Josh <Lewis Joshfepa.gov>; Dravis, Samantha
<dravis.samanthafepa.goy>; Bolen, Brittany <polen brittany@epa.gov>; Zenick, Elliott
<Zenick Elictt@epa.gov>; McGartland, Al <McGartiand Al epa gov>; Page, Steve
<Page Stevef@eps.sov>; Koerber, Mike <Kperber. Mike @epa.gov>; Tsirigotis, Peter
<Tsirigoiis Peter@epa.pov>; Sasser, Erika <Sasser Erika@epa.gov>; Harvey, Reid
<Harvey Reidi@epa.gov>; Culligan, Kevin <Culligan Kevin@ena.gov>

Subject: RE: For review: latest drafts of the CPP documents

I am not sure who has the pen on the document right now and who is accepting or rejecting OGC’s line
edits. For that matter, I'm not sure whether all are being accepted or not.

Deliberative Process /| Ex. 5

Lorie Schmidt

Associate General Counsel, Air and Radiation
Office of General Counsel

US Environmental Protection Agency
(202)564-1681

From: Schwab, Justin

Sent: Friday, June 02, 2017 11:57 AM

To: Schmidt, Lorie <Schmidi.Lorie @epa.gov>

Cc: Rees, Sarah <rages.sarah®@epa.gov>; Gunasekara, Mandy <Gunasekara. Mandy®epa.gov>;, Dunham,
Sarah <Dunham.Sarah@epa.gov>; Lewis, Josh <Lewis Joshfepa gov>; Dravis, Samantha
<dravis.samanthafepa.soy>; Bolen, Brittany <polsn brittanyi@epa.gov>; Zenick, Elliott

<Zenick Ellictt@epa.gov>; McGartland, Al <McoGartiand Alfepa gov>; Page, Steve
<Page.Stevefiepa.pov>; Koerber, Mike <Kperber Mike@epa.gov>; Tsirigotis, Peter
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<Tsirigpiis. Peter@epa.poy>; Sasser, Erika <Sasser.Erika®@epa.gov>; Harvey, Reid
<Harvey.Reidi@epa.gov>; Culligan, Kevin <Cullizan Kevindepa. gov>
Subject: Re: For review: latest drafts of the CPP documents

Deliberative Process / Ex. 5

Sent from my iPhone

On Jun 2, 2017, at 11:55 AM, Schmidt, Lorie <Schumidt. Loried@epa.gov> wrote:

OGC has made changes using some combination of historical “practice and
understanding” instead of historical interpretation.

Deliberative Process / Ex. 5

Here’s the link to the document:

hitos:/fusena sharepoint.com/fsites/OGC Work/CPP Review/SharedSe2 DDocuments/CP
PUIORenealelOPronosal FRYGZONoce 5,31 17 dood Y d=w7ad5 30t 71404 307 8hebe00d
cfDes91

let us know if you need more.
Lorie

Lorie Schmidt

Associate General Counsel, Air and Radiation
Office of General Counsel

US Environmental Protection Agency
(202)564-1681

From: Schmidt, Lorie

Sent: Friday, June 02, 2017 11:09 AM

To: Rees, Sarah <rees.sargh@@ena.goy>

Cc: Gunasekara, Mandy <Gunassekara. Mandy@epa.gov>; Dunham, Sarah

<Dunham. Sarah@epa.gov>; Lewis, Josh <Lewis losh@epa.gov>; Dravis, Samantha
<dravis.samantha@sepa.poy>; Schwab, Justin <schwab.iustin@iena.gov>; Bolen, Brittany
<bolen.brittany@epa.gov>; Zenick, Elliott <Zenick. Fllioti@®epa.gov>; McGartland, Al
<McGartland Al@epa gov>; Page, Steve <Paze.Steve @epa.gov>; Koerber, Mike
<Koerber.bMike@apa. gov>; Tsirigotis, Peter <Tsirigotis. Feteri@epa. gov>; Sasser, Erika
<Sasser. Erika@epa.gov>; Harvey, Reid <Harvey.Reid@epa.gov>

Subject: Re: For review: latest drafts of the CPP documents

Working on it now.
Sent from my iPhone

On Jun 2, 2017, at 10:53 AM, Rees, Sarah <rees. sarahfPepa.gov> wrote:

We are ready to send on our end whenever you get the package to us.

ED_002691_00000096-00003



From: Gunasekara, Mandy

Sent: Friday, June 02, 2017 10:31 AM

To: Schmidt, Lorie <Schmidt. Lorie@epa.sov>

Cc: Dunham, Sarah <Dunham.Sarah@epa.zov>; Lewis, Josh <Lewis. Joshi@iepa.gov>;
Dravis, Samantha <dravis.samantha®@epa.gov>; Schwab, Justin

<sghwab. justin@@epa.gov>; Bolen, Brittany <bolen. brittanv®ena.gov>; Zenick, Elliott
<Zenick Ellintt@ena.pov>; McGartland, Al <MeGartiand. Al epa.gov>; Rees, Sarah
<rees. sarsh@epasov>; Page, Steve <Page. Stevedlapa.gov>; Koerber, Mike
<kKperber. Mike®epa gov>; Tsirigotis, Peter <Vsirigotis, Peter@epa, gov>; Sasser, Erika
<Sasser.Erika®@epa.gov>; Harvey, Reid <Harvey. Reld@ens.gov>

Subject: Re: For review: latest drafts of the CPP documents

| talked to Justin about these issues and will defer to his final call on the edits. Once that
is done, let's send this to OMB.

Sent from my iPhone

On Jun 2, 2017, at 9:53 AM, Schmidt, Lorie <Schmidt. Lorie@epa.zov> wrote:

Schmidt, Lorie has shared & OneDrive for Business file with vou. To view #, dlick the link below.

<image00001.png> PP Repeal Proposal PR Notice 5.31.17.doox

Please find attached our reactions to Mandy’s comments. A few things
to note:

Deliberative Process / Ex. 5

Let us know if you would like to discuss.

Thanks,
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Lorie

Lorie Schmidt

Associate General Counsel, Air and Radiation
Office of General Counsel

US Environmental Protection Agency
(202)564-1681

From: Gunasekara, Mandy

Sent: Wednesday, May 31, 2017 1:04 PM

To: Dunham, Sarah <Dunharm. Sarshepa goy>; Lewis, Josh

<Lewis Josh®epa.gov>; Dravis, Samantha <gravis.samantha@ena.gov>;
Schwab, Justin <schwab. iustin®epa.gov>; Bolen, Brittany
<bolenbrittanv@epa.pov>; Schmidt, Lorie <Schimidt.Lorie@ena.gov>;
Zenick, Elliott <Zenick Filioli@ena.gov>; McGartland, Al
<WlcGartdand Al eps.gov>; Rees, Sarah <rees.sarahffena.gov>

Cc: Page, Steve <Page. Steved@epa.zov>; Koerber, Mike
<Koerber.bike@apa eov>; Tsirigotis, Peter <Tsirigotis. Peter@epa. sov>;
Sasser, Erika <Sasser.Erika@epa.goy>; Harvey, Reid

<Harvey Reid@epa.gow>

Subject: RE: For review: latest drafts of the CPP documents

The attached includes my edits (tracked changes starting page 5). Please
incorporate these into the final version.

From: Dunham, Sarah

Sent: Wednesday, May 31, 2017 12:01 PM

To: Gunasekara, Mandy <Gunasskara.Mandv@epa.gov>; Lewis, Josh
<Lewis Josh@&ena.gov>; Dravis, Samantha <gravis samantha@ena.gov>;
Schwab, Justin <schwab, lustin@epa.zov>; Bolen, Brittany

<holer brittany@ena.gov>; Schmidt, Lorie <Schumidt. Loried@epa.goy>;
Zenick, Elliott <Zenick.Elliott@epa.gov>; McGartland, Al
<McGartland Al ena.gov>; Rees, Sarah <rees.sarah@epa.gow>

Cc: Page, Steve <Page. Steved@ena.gov>; Koerber, Mike
<Koperber.Mike@epa. gov>; Tsirigotis, Peter <Tsirigotis. Peter@lepa. gov>;
Sasser, Erika <%asser.Erikai@epa.gov>; Harvey, Reid

<Harvey Reld@epa.zow>

Subject: RE: For review: latest drafts of the CPP documents

Thank you Mandy—What you laid out below is consistent with how we
are proceeding.

For a little more context on the work that is ongoing, OAR and OP have
been working together on both documents:

B OAR will have completed edits to the RIA to send back to OP by
COB today.

B OAR has further edits we are making to the Executive Order
sections of the preamble per comments from OP, we expect
those sections of the preamble will need some further back and
forth tomorrow with OP and OGC but that should be wrapped
up in time to go to OMB on Friday.
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From: Gunasekara, Mandy

Sent: Wednesday, May 31, 2017 10:18 AM

To: Lewis, Josh <Lewis. fosh®@epa cov>; Dravis, Samantha
<dravis.samantha®epa.geov>; Schwab, Justin <schwab.justin®epa.cov>;
Bolen, Brittany <bolen brittany®epa.gov>; Schmidt, Lorie

<Schmidt. lorie@epa.gov>; Zenick, Elliott <Zenick Fllintt@epa.cov>;
McGartland, Al <McGartiand Al epa.gov>; Rees, Sarah
<rezes.sarah@epagov>

Cc: Page, Steve <Page.Stevedlepa.gov>; Koerber, Mike
<kKperber.Mike®@ena gov>; Tsirigotis, Peter <Tsirigotis Peterfiapa.gov>;
Sasser, Erika <5asser.Erikaf@epa, gov>; Harvey, Reid

<Marvey.Beidi@ena eov>; Dunham, Sarah <Dunham. Sarahi@epa.gow>
Subject: RE: For review: latest drafts of the CPP documents

I’d like to make sure we are all on the same page regarding CPP. This is
my understanding of the status. Please let me know if any of this needs
modification:

- Sam, Brittany and | will have any comments on preamble by
COB today;

- OP/OAR will have an updated/final RIA by COB today;

- Thursday, final touches/final review by OGC (per Justin’s
request)

- Friday — send to OMB.

Best,
Mandy

From: Lewis, Josh

Sent: Friday, May 26, 2017 3:00 PM

To: Gunasekara, Mandy <Gunasskara. Mandy @epa.gov>; Dravis,
Samantha <gravis.samantha@engov>; Schwab, Justin

<schwwab. justin@epa.zov>; Bolen, Brittany <bolen.brittanv@epa.gov>;
Schmidt, Lorie <S¢hmidt, Lorie@ena.gov>; Zenick, Elliott

<Zenick Elliott@epa.pov>; McGartland, Al <MceGartland Al@eps.nov>;
Rees, Sarah <rees.sarahi@epa.gov>

Cc: Page, Steve <Page. Steved@ena.gov>; Koerber, Mike
<Koperber.Mike@epa. gov>; Tsirigotis, Peter <Tsirigotis. Peter@lepa. gov>;
Sasser, Erika <%asser.Erikai@epa.gov>; Harvey, Reid

<Marvey Reid@epa.zov>; Dunham, Sarah <Dunham.Sarah@epa.zov>
Subject: For review: latest drafts of the CPP documents

Attached are the latest drafts of the CPP Rescission Notice Preamble
and the RIA. Sarah and others in OAR are still reviewing one/both of
these, but we wanted you to have the latest drafts before the long
weekend.

A few notes on the preamble:

Deliberative Process / Ex. 5
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Deliberative Process / Ex. 5

A few important notes on the RIA:

Deliberative Process / Ex. 5

We anticipate having the next draft of the RIA ready by COB
Wednesday, pending comments received from this review.

Josh
<CPP Repeal Proposal FR Notice.6.2.2017-Dravis Edits.docx>
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Message

From:
Sent:
To:
Subject:

Attachments:

McGartland, Al [McGartland.Al@epa.gov]
5/10/2017 7:22:23 PM

Bolen, Brittany [bolen.brittany@epa.gov]
ej/children CPP repeal attached write up

EJ impacts of CPP repeal.docx
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Message

From:
Sent:
To:

CC:

Subject:

Dunham, Sarah [Dunham.Sarah@epa.gov]

4/28/2017 9:27:44 PM

Gunasekara, Mandy [Gunasekara.Mandy@epa.gov]; Dravis, Samantha [dravis.samantha@epa.gov]; Schwab, Justin
[schwab.justin@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]; Schmidt, Lorie [Schmidt.Lorie@epa.gov];
Zenick, Elliott [Zenick.Elliott@epa.gov]; McGartland, Al [McGartland.Al@epa.gov]; Rees, Sarah [rees.sarah@epa.gov]
Page, Steve [Page.Steve@epa.gov]; Tsirigotis, Peter [Tsirigotis.Peter@epa.gov]; Harvey, Reid
[Harvey.Reid@epa.gov]; Lewis, Josh [Lewis.Josh@epa.gov]; Koerber, Mike [Koerber.Mike@epa.gov]

CPP NPR and cost memo

Attachments: cost_memo_draft 042817.docx; CPP Proposal.FR Notice.4.21.17.draft.docx

Attached are the current version of the CPP rescission NPR and accompanying cost savings memo. With regards to the
NPR, we worked off a version Lorie sent to us yesterday afternoon (via e-mail at 4:27 PM on Thursday April 27). There
are several things worth highlighting:

1.

Our edits address several things:

Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

The attached cost savings memo has been reviewed by QAR and QP staff.

Comments, further direction on timing, and specific direction on any of the items mentioned above (or not mentioned
above) are very welcome.
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Message

From: Dravis, Samantha [dravis.samantha@epa.gov]
Sent: 4/28/2017 2:03:41 PM

To: Bolen, Brittany [bolen.brittany@epa.gov]
Subject: FW: CPP Proposal.FR Notice.4.20.2017

Attachments: CPP Proposal.FR Notice.4.20.2017- with first draft of EO.DOCX

From: McGartland, Al

Sent: Friday, April 28, 2017 9:22 AM

To: Dravis, Samantha <dravis.samantha@epa.gov>
Subject: FW: CPP Proposal.FR Notice.4.20.2017

Samantha, you probably have this. Sarah Dunham sent this around and raises the same points | did. |am talking to
Peter Tsirigotis at 9:30.

From: Tsirigotis, Peter

Sent: Friday, April 28, 2017 9:09 AM

To: McGartland, Al <McGartland. Alflepa. gov>
Subject: FW: CPP Proposal.FR Notice.4.20.2017

From: Dunham, Sarah

Sent: Friday, April 21, 2017 11:37 AM

To: Schmidt, Lorie <%chmidt. Lorie@epa.gov>; Schwab, Justin <schwab.justin@epa.gov>

Cc: Tsirigotis, Peter <Tsirigotis, Peterd@epa.gov>; Page, Steve <Pgge.Steve@epa.pov>; Zenick, Elliott
<Zenick EHiott@epa gov>; Srinivasan, Gautam <5Srinivasan.Gautam@epa, gov>; Gunasekara, Mandy
<Gunasehara Mandv@ena.gov>; Koerber, Mike <Koerber. Mike@epa.gov>

Subject: RE: CPP Proposal.FR Notice.4.20.2017

Lorie, Justin, Mandy-

We didn’t have any comments on the body of Lorie’s draft from yesterday, but \. Deliberative Process / Ex. 5

Deliberative Process / Ex. 5 "'l note a couple things on those additions.

Deliberative Process / Ex. 5

Thanks
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From: Schmidt, Lorie

Sent: Thursday, April 20, 2017 1:38 PM

To: Schwab, Justin <schwab.iustin@ena.gov>; Dunham, Sarah <Qunbam.Sarah@ena.gow>

Cc: Tsirigotis, Peter <¥sirigntis, Peterffena, gov>; Page, Steve <Page Steve@eapa.gov>; Zenick, Elliott
<Zepick Eiott@ena.gov>; Srinivasan, Gautam <SrinivasanGautam@epagov>

Subject: CPP Proposal.FR Notice.4.20.2017

Justin and Sarah

Here is the draft FR notice for the CPP repeal. My understanding is that the goal is to have a draft that we can send to
Ryan tomorrow.

Deliberative Process / Ex. 5

I have reviewed this. OAR reviewed the earlier draft, but has not reviewed this one. We have not shared this with DOJ.

if you get us comments back by noon Friday, we will incorporate them so that this can go to Ryan.

Justin — Deliberative Process / Ex. 5

Happy to talk if anyone has questions.
Elliott — please chime in if | am missing anything we need to convey at this point.

Lorie
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Message

From: Schwab, Justin [schwab.justin@epa.gov]
Sent: 4/27/2017 10:12:54 PM

To: Bolen, Brittany [bolen.brittany@epa.gov]
Subject: Fwd: CPP draft (will bring you hard copy)

Attachments: CPP Proposal.FR Notice.4.21.17.draft.docx; ATTO0001.htm

Sent from my iPhone

Begin forwarded message:

From: "Schwab, Justin” <schwab justin@epa. gov>
Date: April 21, 2017 at 4:28:27 PM EDT

To: "Jackson, Ryan" <jackson.rvani@apa.gov>
Subject: CPP draft {will bring you hard copy)
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Message

From: Schwab, Justin [Schwab. Justin@epa.gov]

Sent: 9/7/2017 9:35:53 PM

To: Gunasekara, Mandy [Gunasekara.Mandy@epa.gov]; Dravis, Samantha [dravis.samantha@epa.gov]; Bolen, Brittany
[bolen.brittany@epa.gov]

Subject: Fwd: CPP Reg Agenda entry

Attachments: CPP Reg Agenda Entry.docx; ATTO0001.htm

Flag: Follow up

Sent from my iPhone

Begin forwarded message:

From: "Zenick, Elliott" <Zenick Elliott@epa.gov>

Date: September 7, 2017 at 4:53:03 PM EDT

To: "Schwab, Justin® <Schwab Justin@®ena.gov>, "Srinivasan, Gautam"” <Srinivasan.Gautam@epa.goy>,
"Schmidt, Lorie" <Schmidt.Lorie@epa.gow>

Cc: "Tsirigotis, Peter"” <Tsirigntis. Peler@lenasov>

Subject: FW: CPP Reg Agenda entry

Justin, below is the email that Peter had sent seeking guidance. | am including him here in case you
have any questions.

From: Tsirigotis, Peter

Sent: Wednesday, August 23, 2017 1:02 PM

To: Koerber, Mike <Kgerber Mike@ena.gow>

Cc: Eck, Janet <Eck Janet@ena.zov>; Zenick, Elliott <Zenick Elliott@ena.zov>
Subject: CPP Reg Agenda entry

Hi Mike. Attached is the CPP Reg Agenda entry. We wanted to get leadership’s input on the agenda.
Specifically on 2 entries:

Deliberative Process /| Ex. 5

Of course any other input is welcome. OP has asked that we provide any changes to them by this Friday.
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Message

From: Schwab, Justin [schwab.justin@epa.gov]

Sent: 8/10/2017 7:51:46 PM

To: Gunasekara, Mandy [Gunasekara.Mandy@epa.gov]; Dravis, Samantha [dravis.samantha@epa.gov]; Bolen, Brittany
[bolen.brittany@epa.gov]

CC: Baptist, Erik [baptist.erik@epa.gov]; Fotouhi, David [fotouhi.david@epa.gov]

Subject: CPP redraft

Attachments: CPP Preamble DRAFT 8.10.2017.docx

Please find attached.

Deliberative Process / Ex. 5
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Message

From: McGartland, Al [McGartland.Al@epa.gov]

Sent: 6/3/2017 1:28:56 AM

To: Dravis, Samantha [dravis.samantha@epa.gov]

CC: Bolen, Brittany [bolen.brittany@epa.gov]

Subject: Re: For review: latest drafts of the CPP documents

You have a great weekend too Sam. And a great trip. The Happy hour hasn't happened yet -- | wanted to make sure you
were ok with the concept. Since you will be on travel -- We should do another later this summer -- maybe when cpp
gets published!

Sent from my iPhone

OnJun 2, 2017, at 9:15 PM, Dravis, Samantha <dravis.samamthaf@epa. gov> wrote:

Al, I just now saw this otherwise | would have joined!

A huge THANK YOU to you and the team for such great and diligent work. Brittany and | appreciate you
more than you know.

Have a great weekend!
Sam
Sent from my iPad

On Jun 2, 2017, at 8:40 PM, McGartland, Al <¥icGartland Al@epa.zov> wrote:

Well this worked out pretty well. Quite a lot of effort to produce all this in a short
time. I'm glad it all worked out and could be done before your travel.

I hope you have a great (and productive) trip. I'm turning to Wotus now. (Just got
home).

Oh yea -- Unless you have concerns I'm thinking of doing a happy hour with my team
that worked so hard on CPP. -- Alex marten, Elizabeth Kopits, kelly Maguire, robin
Jenkins, Ann Ferris and especially Dave Evans all dropped every thing to get this

done. If you guys want to join us we can hold off until you return (or we can do it again
when you return).

Sent from my iPhone

On Jun 2, 2017, at 2:29 PM, Dravis, Samantha <dravis.samanthaf@lepa.gov> wrote:

All:

Attached are the final edits from the political team. Please use this
version, and send the final package up to OP as soon as possible.

Thanks for all your work.
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Best,
Samantha

From: Schmidt, Lorie

Sent: Friday, June 02, 2017 12:27 PM

To: Schwab, Justin <schwab.iustin@ena.sov>

Cc: Rees, Sarah <rees.sarah@eapa.gov>; Gunasekara, Mandy
<Gunasekars. Mandv@epa.gov>; Dunham, Sarah
<Dunham.Sarah@epa.goy>; Lewis, Josh <Lewis Joshi@ena.gov>; Dravis,
Samantha <dravis.samantha@epa.gov>; Bolen, Brittany
<bolenbrittanv@epapov>; Zenick, Elliott <Zenick Elliott@epa.gow>;
McGartland, Al <k oGartiand Al epa.gov>; Page, Steve

<Page Stevedlena. gov>; Koerber, Mike <Kgerber Mike@ena oov>;
Tsirigotis, Peter <Tsirizotis. Peter@ena.gov>; Sasser, Erika

<Sasser. Erika@epa.gov>; Harvey, Reid <Harvey Reid@epa.gow>;
Culligan, Kevin <Culligan.Kevinfiena gov>

Subject: RE: For review: latest drafts of the CPP documents

I am not sure who has the pen on the document right now and who is
accepting or rejecting OGC'’s line edits. For that matter, I’'m not sure
whether all are being accepted or not.

Deliberative Process / Ex. 5

Lorie Schmidt

Associate General Counsel, Air and Radiation
Office of General Counsel

US Environmental Protection Agency
(202)564-1681

From: Schwab, Justin

Sent: Friday, June 02, 2017 11:57 AM

To: Schmidt, Lorie <Schmidt.borie@ena.gov>

Cc: Rees, Sarah <rees. sarah@epa.zov>; Gunasekara, Mandy
<Gunasekara. Mandv®@epa.goy>; Dunham, Sarah
<pDunham.Sarahfena.gov>; Lewis, Josh <Lewis foshi@ena.zov>; Dravis,
Samantha <dravis.samantha@epa.gov>; Bolen, Brittany
<holen.brittanv@epa.gov>; Zenick, Elliott <Zenick Ellioti@ena.gow>;
McGartland, Al <McGartiand Alilepa.zov>; Page, Steve

<Page Stevedepa.zov>; Koerber, Mike <Koerber Mike@eng gov>;
Tsirigotis, Peter <Tsirigoiis Peter@epa.gov>; Sasser, Erika
<Sasser.Prika@@ena.gov>; Harvey, Reid <Harvey Reid@epa.gov>;
Culligan, Kevin <Cullizan. Kevinf@epa.gov>

Subject: Re: For review: latest drafts of the CPP documents

ED_002691_00000116-00002
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Sent from my iPhone

OnJun 2, 2017, at 11:55 AM, Schmidt, Lorie <Schmidt. Loriei@epa.gov>

wrote:

Deliberative Process / Ex. 5

Lorie

Lorie Schmidt

Associate General Counsel, Air and Radiation
Office of General Counsel

US Environmental Protection Agency
(202)564-1681

From: Schmidt, Lorie

Sent: Friday, June 02, 2017 11:09 AM

To: Rees, Sarah <rees sarali@epa.gov>

Cc: Gunasekara, Mandy
<Gunasekara.Mandv@ena.gov>; Dunham, Sarah
<Dunham.Sarah@epa.gowv>; Lewis, Josh
<Lewis.Josh@epa.sov>; Dravis, Samantha
<dravis samantha@esagov>; Schwab, Justin
<schwab. justing@@epa.gov>; Bolen, Brittany
<bolenbrittanv@epa.pov>; Zenick, Elliott
<Zenick Bllicti@epn.gov>; McGartland, Al
<McGartland. Al@epa.zpov>; Page, Steve
<Page.Stevelfiepa.gov>; Koerber, Mike
<Koerber.Wike@apa.cov>; Tsirigotis, Peter
<Tsirigotis.Peter@icna.gov>; Sasser, Erika
<Sasser.Erika®@epa.goy>; Harvey, Reid
<Marvey.Beid@ena.gow>

ED_002691_00000116-00003



Subject: Re: For review: latest drafts of the CPP
documents

Working on it now.
Sent from my iPhone

On Jjun 2, 2017, at 10:53 AM, Rees, Sarah
<reessarshiens.sov> wrote:

We are ready to send on our end whenever you get the
package to us.

From: Gunasekara, Mandy

Sent: Friday, June 02, 2017 10:31 AM

To: Schmidt, Lorie <Sc¢hmidt.Lorie@®epa.sov>
Cc: Dunham, Sarah <Dunham.Sarah@epa.gov>; Lewis,
Josh <Lewis. Josh@®ena.gov>; Dravis, Samantha
<gravis.samantha®ena.zov>; Schwab, Justin
<schwwvab. justin@epa.zov>; Bolen, Brittany
<bglen.brittanv@ena.gov>; Zenick, Elliott
<Zenick Elliott@epa.pov>; McGartland, Al
<McGartiand Ali®epa.eov>; Rees, Sarah
<rees.sarahiflepa.gov>; Page, Steve

<Page Steve@epa.soy>; Koerber, Mike
<Kgerber Mike@epa.gov>; Tsirigotis, Peter
<Tsirigotis, Peter@epa.zov>; Sasser, Erika
<Sasser.Erika@epagov>; Harvey, Reid

<Harvey Reid@epa.gow>

Subject: Re: For review: latest drafts of the CPP
documents

| talked to Justin about these issues and will defer to his
final call on the edits. Once that is done, let's send this
to OMB.

Sent from my iPhone

On Jun 2, 2017, at 9:53 AM, Schmidt, Lorie
<Schmidt Lorie@epa.cov> wrote:

Schmidh, Lorte has shared & OneDrive Tor Business file with vou. To view i, click the §

<image00001.png> CPP Repeal Proposal FR Notice. 5.31.17.doex

Please find attached our reactions to
Mandy’s comments. A few things to
note:

Deliberative Process / Ex. 5
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Let UGS KATW It YOU WOUIT TiKE 1O TisCuss.
Thanks,
Lorie

Lorie Schmidt
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Associate General Counsel, Air and
Radiation

Office of General Counsel

US Environmental Protection Agency
(202)564-1681

From: Gunasekara, Mandy

Sent: Wednesday, May 31, 2017 1:04
PM

To: Dunham, Sarah

<Dunham. Sarah@epa.gov>; Lewis, Josh
<Lewis Josh®epa.gov>; Dravis,
Samantha <dravis.samantha@ena.gov>;
Schwab, Justin

<schwab justini@epa.gov>; Bolen,
Brittany <boien brittanvy@epa.zov>;
Schmidt, Lorie

<Schmidt Lorie@epa.gov>; Zenick,
Elliott <Zenick Eliott@epa.pov>;
McGartland, Al

<McGartland Al epa.gov>; Rees, Sarah
<reessarshi@ena.gov>

Cc: Page, Steve <Page Steve@iena, gov>;
Koerber, Mike

<Koperber.Mike®@epa. gov>; Tsirigotis,
Peter <Tsirigotis. Peterdepa.gov>;
Sasser, Erika <Sasser Frikaflena.gov>;
Harvey, Reid <Harvev.Reid@epa.gov>
Subject: RE: For review: latest drafts of
the CPP documents

The attached includes my edits (tracked
changes starting page 5). Please
incorporate these into the final version.

From: Dunham, Sarah

Sent: Wednesday, May 31, 2017 12:01
PM

To: Gunasekara, Mandy

<Gunasekara. Mandv@ena.gov>; Lewis,
Josh <Lewis. jaosh@epa.pov>; Dravis,
Samantha <dravis.samanthaf@epa.gov>;
Schwab, Justin
<schwabjustinf@epa.gov>; Bolen,
Brittany <boien brittany@epagov>;
Schmidt, Lorie

<Schmidt Lorief@epa.gov>; Zenick,
Eliott <Zenick. Fliottd@ena.goy>;
McGartland, Al

<McGartland Al@ens. pov>; Rees, Sarah
<raessarabu@epa.gov>

Cc: Page, Steve <Pags Steve@ena gov>;
Koerber, Mike
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<Koerber.Mike@epa zovy>; Tsirigotis,
Peter <Tsirizatis Peler@ena.gov>;
Sasser, Erika <Sasser.frika@ena.gov>;
Harvey, Reid <Harvey. Reid@epa.zov>
Subject: RE: For review: latest drafts of
the CPP documents

Thank you Mandy—What you laid out
below is consistent with how we are
proceeding.

For a little more context on the work
that is ongoing, OAR and OP have been
working together on both documents:

Deliberative Process / Ex. 5

From: Gunasekara, Mandy

Sent: Wednesday, May 31, 2017 10:18
AM

To: Lewis, Josh <Lewis losh@ena.gov>:
Dravis, Samantha
<gravis.samantha®@epa.zov>; Schwab,
Justin <schwab. justini@epa.gov>; Bolen,
Brittany <bgien.brittany@epa.zov>;
Schmidt, Lorie
<Schmidiloriediepa.gov>; Zenick,
Elliott <Zenick Ellivtti@ena.gov>;
McGartland, Al

<MBcGartland Al eps.gov>; Rees, Sarah
<rezessarah@epagov>

Cc: Page, Steve <Page.Stevedlena gov>;
Koerber, Mike

<Koerber.Mike@epa zov>; Tsirigotis,
Peter <Tsirizatis Peler@ena.gov>;
Sasser, Erika <Sasser.frika@ena.gov>;
Harvey, Reid <Harvey Reid@epa,zov>;
Dunham, Sarah
<Dunham.Sarah@epa.zov>
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Subject: RE: For review: latest drafts of
the CPP documents

I’d like to make sure we are all on the
same page regarding CPP. This is my
understanding of the status. Please let
me know if any of this needs
modification:

Deliberative Process / Ex. 5

Best,
Mandy

From: Lewis, Josh

Sent: Friday, May 26, 2017 3:00 PM

To: Gunasekara, Mandy
<Gunasekara.Mandyi@ena.gov>; Dravis,
Samantha <dravis.samantha@epa.gov>;
Schwab, Justin

<schwab justinf@epa.gov>; Bolen,
Brittany <boien brittany@epagoy>;
Schmidt, Lorie

<Schmidt Lorief@epa.gov>; Zenick,
Eliott <Zenick. Fliott@ena.goy>;
McGartland, Al

<Mrchartland Al@ena.govw>; Rees, Sarah
<regssarahiBPena.gov>

Cc: Page, Steve <Pags Steve@ena gov>;
Koerber, Mike

<Kperher.Mike@ena gov>; Tsirigotis,
Peter <Tsirigotis. Peter@epa.gov>;
Sasser, Erika <Sasser. EBrika@lena.gov>;
Harvey, Reid <Harvey Reid@epa.gov>;
Dunham, Sarah
<Dunham.Sarah@epa.sowy>

Subject: For review: latest drafts of the
CPP documents
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Attached are the latest drafts of the
CPP Rescission Notice Preamble and the
RIA. Sarah and others in OAR are still
reviewing one/both of these, but we
wanted you to have the latest drafts
before the long weekend.

A few notes on the preamble:

Deliberative Process / Ex. 5

A few important notes on the RIA:

Deliberative Process / Ex. 5
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We anticipate having the next draft of
the RIA ready by COB Wednesday,

pending comments received from this
review.

Josh
<CPP Repeal Proposal FR Notice.6.2.2017-Dravis Edits.docx>
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Message

From: Rees, Sarah [rees.sarah@epa.gov]

Sent: 6/8/2017 10:37:10 PM

To: McGartland, Al [McGartland.Al@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]; Corrales, Mark
[Corrales.Mark@epa.gov]

Subject: RE: landfills

Attachments: EQ12866_Landfills NSPS Stay 2060-AT60 Proposal_20170526_0OMB comments (00....docx

Hi folks — I've attached the comments. Also below is a summary from Jan Gilbreath who is the staff person covering this
for ORPM. Al —- Elizabeth has been involved from your shop, and | know that Jan has worked hard to ensure NCEE is
invited to any OMB meetings — at least the ones we are aware of.

Al — I think the proprietary nature of the cost model in the RIA is tripping us up based on Jan’s report.
This update is from 11:30am today; there was apparently another call with OMB and DOJ later in the day where DOJ

reiterated the need for a better justification for linking the long term stays to the RTR timing — that now appears to be
the biggest issue outstanding:

L L T L L L L L N L L Y L Y L L L e T L L L Y L VL VN VL NT VN VN NN N VT W N I L LY

OAQPS is still working on the OMB pass-back for the two landfills long-term stays. The OAQPS team working on this still
does not know when it will have a response to OMB, but certainly not this week.

The issues at play:

Deliberative Process / Ex. 5

DOJ also had asked EPA to better justify the reason for linking the long-term stays to a NESHAP RTR affecting some of
the HAP for landfills. That NESHAP RTR won’t be completed for three years; Deliberative Process / Ex. 5

v
i
E Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

From: McGartland, Al

Sent: Thursday, June 08, 2017 5:22 PM

To: Bolen, Brittany <bolen.brittany@epa.gov>
Cc: Rees, Sarah <rees.sarah@epa.gov>
Subject: Re: landfills

It would have need good if someone for NCEE would be invited to these.
Sent from my iPhone

OnJun 8, 2017, at 5:08 PM, Bolen, Brittany <hclen.brittany@epa.gov> wrote:

Hey folks, Sarah D. called for a last minute meeting today on landfills that | was not able to attend
because of a scheduling conflict. Justin attended and said that it sounds like there is a hang-up with

ED_002691_00000119-00001



OMB on the costs and benefits. Are you familiar with the OMB exchange? Did OMB send over written
comments? If so, can | see them?

Thanks!

Brittany

Brittany Bolen

Deputy Associate Administrator, Office of Policy
U.S. Environmental Protection Agency

(202) 564-3291

Bolen Brittanvidepa gov
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Message

From: Schwab, Justin [schwab.justin@epa.gov]

Sent: 8/4/2017 5:55:54 PM

To: Jackson, Ryan [jackson.ryan@epa.gov]; Gunasekara, Mandy [Gunasekara.Mandy@epa.gov]; Dravis, Samantha
[dravis.samantha@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]

CC: Baptist, Erik [baptist.erik@epa.gov]; Fotouhi, David {fotouhi.david@epa.gov]

Subject: FW: Motion for Summary Vacatur of CAA Section 307 Landfill Stay

Attachments: Motion for Stay Vacatur.pdf; Attachments.pdf

See attached and below.

Challengers in the 90-day landfills Section 307 stay case waited a long time to file for summary vacatur, but they pulled

the trigger today (the deadline for them to make that type of motion).

Under the court’s rules, we have 10 days to respond (Aug. 14).

We may be able to get an extension of time. And the 90-day stay expires at the end of this month anyway (Aug. 29).

We will analyze the motion and assess as soon as we are able.

Please call if you have immediate questions
Best,

Justin

Personal Phone / Ex. 6
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USCA Case #17-1157  Document 1687388 Filed: 0B/04/2017  Page 1 of 177

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 17-1157

NATURAL RESOURCES DEFENSE COUNCIL, CLEAN AIR COUNCIL,
CLEAN WISCONSIN, and CONSERVATION LAW FOUNDATION,

Petitioners,
V.

L. SCOTT PRUITT, Admunistrator, U.S. Environmental Protection Agency, and
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY,

Respondents.

ATTACHMENTS TO
MOTION FOR SUMMARY VACATUR

Dawvid D. Doniger Ann Brewster Weeks
Melissa J. Lynch James P. Dufty

Natural Resources Defense Council Clean Air Task Force

1152 15th Street NW, Suite 300 18 Tremont Street, Suite 530
Washington, DC 20005 Boston, MA 02018
Telephone: (202) 289-2403 Telephone: (617) 624-0234
ddoniger@nrdc.org aweeks@catf.us
llynch@nrdc.org jduffy@catf.us

Counsel for Natural Resources Counsel for Clean Air Counci,
Defense Council Clean Wisconsin, and

Conservation 1.aw Foundation

August 4, 2017
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USCA Case #17-1157  Document 1687388 Filed: 0B/04/2017  Page 2 0f 177

Attach. Title Page

U.S. EPA, Stay of Standards of Performance for Municipal Solid
Waste Landfills and Emission Guidelines and Compliance Times
for Municipal Solid Waste Landfills; Stay, 82 Fed. Reg. 24,878
(May 31, 2017)

A

U.S. BEPA, Emission Guidelines and Comphance Times for
B Municipal Sohd Waste Landfills; Final Rule, 81 Fed. Reg. 59,276 4
(Aung. 29, 2016) (excerpts)

U.S. EPA, Standards of Performance for Municipal Solid Waste
C | Landfills; Final Rule, 81 Fed. Reg. 59,332 (Aug. 29, 2016) 21

(excerpts)

U.S. EPA, Standards of Performance for New Stationary Sources
and Guidelines for Control of Existing Sources: Municipal Solid

32
D Waste Landfills; Final Rule and Guideline, 61 Fed. Reg. 9,905 o=
(Mar. 12, 1996) (excerpts)
U.S. EPA, Standards of Performance for Municipal Sohd Waste
B Landfills; Proposed Rule, 79 Fed. Reg. 41,796 (July 17, 2014) 41

(excerpts)

U.S. EPA, Emission Guidelines, Compliance Times, and Standards
F of Performance for Municipal Solid Waste Landfills; Proposed 51
Rules, 80 Fed. Reg. 52,100 (Aug. 27, 2015) (excerpts)

U.S. EPA, Standards of Performance for Municipal Solid Waste
G Landfils; Supplemental Proposal, 80 Fed. Reg. 52,162 (Aug. 61
27, 2015) (excerpts)

Nat’l Waste & Recycling Ass’n, et al., Petition for Rulemaking,
H | Reconsideration, and Administrative Stay (Oct. 27, 2016) 63
(excerpts)

Nat’l Waste & Recycling Ass’n, et al., Petition for Rulemakmg,
I Reconsideration, and Adminstrative Stay; Resubmission 74
(Jan. 30, 2017)

] Letter from E. Scott Pruitt, EPA Adnunistrator, to Carroll W.
McGuffey, Republic Services, et al. (May 5, 2017)

Letter from Ann Weeks, Clean Air Task Force, et al., to E. Scott

Pruitt, EPA Administrator (June 14, 2017) 81
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USCA Case #17-1157  Document 1687388 Filed: 0B/04/2017  Page 3o 177

Letter from Ann Weeks, Clean Air Task Force, et al, to E. Scott

Pruitt, EPA Admuustrator (July 10, 2017) 86

Letter from E. Scott Pruitt, EPA Admunsstrator, to David

4
Doniger, Natural Resources Defense Council (July 11, 2017) 89

Office of Management and Budget, Notice Pending EO 12866
Regulatory Review: Extension of Stay of Standards of Performance
N for Municipal Solid Waste Landfdls and Emission Guidelines and 91
Complance Times for Municipal Solid Waste Landfills (last visited
July 30, 2017)

Office of Management and Budget, Notice Pending EO 12866

Regulatory Review: Stay of Emission Guidelines and Compliance

O ) RS . 93
Times for Municipal Solid Waste Landfills (last visited July 30,
2017)
P Declaration of Gina Trujillo, Natural Resources Defense Council 95
Q | Declaration of Joseph O. Minott, Clean Air Council 98
R Declaration of Kathryn A. Nekola, Clean Wisconsin 109
) Declaration of Sara Molyneaux, Conservation Law Foundation 120
Declaration of Craig Gooding, Natural Resources Defense
T . ) : 129
Council Member
Declaration of Susan Almy, Conservation Law Foundation ,
U ’ 134
Member
V | Declaration of Douglas I. Foy, Conservation Law Foundation 141

U.S. EPA, Emission Guidelimnes and Compliance Times for
W | Municipal Solid Waste Landfills; Advanced Notice of Proposed 149
Rulemaking, 79 Fed. Reg. 41,771 (July 17, 2014) (excerpts)

Waste Management, Comments on Supplemental Proposal
X (Oct. 26, 2015), Doc. No. EPA-HQ-OAR-2003-0215-0198 156
(excerpts)

Waste Management, Comments on Advanced Notice of
Y Proposed Rulemaking (Sept. 15, 2014), Doc. No. EPA-HQ-OAR- | 164
2014-0451-0037 (excerpts)

7 Republic Services, Comments on Proposed Rulemaking (Oct.

26, 2015), Doc. No. EPA-HQ-OAR-2014-0451-0176 (excerpts) | 00
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USCA Case #17-1157  Document 1687388 Filed: 0B/04/2017  Page 4 of 177

tachment A

U.S. EPA, Stay of Standards of Performance for Munictpal Solid Waste Landfills and

Fmission Guidelines and Compliance Times for Municipal Solid Waste Landfills;

Stay, 82 Fed. Reg. 24,878 (May 31, 2017)

Attachments 1
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Ohio nonattainment area has been
approved as submitted on June 29, 2016.
{e) EPA is approving the existing
controls and maintenance provisions in
the permit to install for the Ferro facility
including the preventative maintenance
plan, 0.3 tpy combined emissions limit
for units P084 through P069 as well as
the base control devices and upgrades,
in addition the 0.009 tpy limit for PO71

and all base control devices and
upgrades for units P01, P071, P100,
P101, and P951 as fulfilling the RACM/
RACT 172{c}(1) requirement.

PART 81—DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

& 4. The authority citation for part 81
continues to read as follows:

OHIO—2008 LEAD NAAQS

Authority: 42 U.5.C. 7401 ef seq.

& 5. Section 81.336 is amended by
revising the entry for “Cleveland, O
in the table entitled “Ohio-—2008 Lead
NAAQS” to read as follows:

§81.336 Ohio.

* * * S *

Designated area

Designation for the 2008 NAAQS 2

Date Type

* *

Cleveland, OH:
Cuyahoga County {part)

5/31/2017 Attainment.

The portions of Cuyahoga County that are bounded on the west by Washingion Park Blvd./
Crete Ave/East 48th St on the east by East 71st §t, on the north by Fleet Ave., and on

the south by Grant Ave.

> *

> * *

aincludes indian Country located in sach county or area, except as otherwise specified.

1 December 31, 2011, unless otherwise noted.

TR Doc, 201710968 Filed 5-30-17; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60

[EPA-HO-0OAR-2003-0215 and EPA-HG-
OAR-2014-0451; FRL~9963-19-0AR]

RiN 2060-AT62

Stay of Standards of Performance for
Municipal Solid Waste Landfills and
Emission Guidelines and Compliance
Times for Municipal Solid Waste
Landfills

AGENCY: Environmental Protection
Agency (EPAJ.
ACTION: Stay.

SUMMARY: By a letter dated May 5, 2017,
the Administrator announced the
convening of a proceeding for
reconsideration of certain requirements
in the final rules, “Standards of
Performance for Municipal Solid Waste
Landfills,” and “Emission Guidelines
and Compliance Times for Municipal
Solid Waste Landfills,” both published
on August 29, 2016. In this action, the
EPA is staying subparts, which were
added or revised by the two rules, for 90
days pending reconsideration.

DATES: Title 40 CFR part 60, subpart Cf,
and 46 CFR part 60, subpart XXX, are
stayed from May 31, 2017 until August
29, 2017.

ADDRESSES: Electronic copies of this
document are available on the EPA’s
Web site at https://www.epa.gov/
stationary-sources-air-pollution/
municipal-solid-waste-landfills-new-
source-performance-standards. Copies
of this document are also available at
https://www.regulations.gov, at Docket
ID No. EPA-HQ-0AR-2003-0215 and
EPA-HQ-0OAR-2014-0451.

FOR FURTHER INFORMATION CONTACT: Mr.
Peter Tsirigotis, Sector Policies and
Programs Division (D205-01), U.S.
Environmental Protection Agency,
Research Triangle Park, NC 27711;
telephone number: (888) 627-7764;
email address: airaction@epa.gov.
SUPPLEMENTARY INFORMATION!

I. Background

On July 14, 2016, the 1.5,
Environmental Protection Agency (EPA)
Administrator signed a final rule
establishing new source performance
standards (NSPS) intended to reduce
emissions of landfill gas from new,
modified, and reconstructed municipal
solld waste (MSW) landfills, thereby
updating standards that were issued in
1996. In a separate action, the
Administrator also signed a final rule
revising guidelines for reducing
emissions from existing MSW landfills,
thereby updating the previous emissions
guidelines (EG), which also were issued
in 1996. The NSPS are codified at 40
CFR part 60, subpart XXX, and the EG
are codified at 46 CFR part 60, subpart
Cf. For further information on these

2016 rules, see 81 FR 59332 and 81 FR
59276 (August 29, 2018).

Un October 27, 2016, a number of
interested parties submitted
administrative petitions to the EPA
seeking reconsideration of various
aspects of the 2016 rules pursuant to
section 307(A)(7)(B) of the Clean Air Act
(CAA) (42 U.S.C. 7607(d)(7}(13))." Under
section 307(d){7}{B) of the CAA, the
Administrator shall convene a
reconsideration proceeding if, in the
Administrator’s judgment, the petitioner
raises an objection to a rule that was
impracticable to raise during the
comment period or if the grounds for
the objection arose after the comment
period, but within the period for
judicial review. In either case, the
Administrator must also conclude that
the objection is of central relevance to
the outcome of the rule. The
Administrator may stay the
effectiveness of the rule for up to 3
menths during such reconsideration.

It a letter dated May 5, 2017, based
on the criteria in CAA section
367(d)7)(B), the Administrator
convened a proceeding for
reconsideration. The May 5, 2017, letter
announced the convening of an
administrative reconsideration
proceeding to reconsider the following
topics from one petition: (1) Tier 4
surface emission monitoring: {2) annual
liquids reporting; {3} corrective action

*Copies of these petitions are included in the
docket for the 2016 rules, Docket ID No. EPA-HQ-
OAR-2003-0215 and EPA-HQ-OAR-2014-0451.

Attachments 2
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timeline procedures; (4} overlapping
applicability with other rules; (5} the
definition of cover penetration; and (6)
design plan approval. As part of the
proceeding, the EPA will prepare a
notice of propased rulemaking that will
provide the pot]tlonelq and the public
an opportunity to comment on the
issues identified in that letter. As
explained in the letter, the EPA has not
taken action on the remaining issues in
the petitions for reconsideration. A copy
of the letfer is included in the dockets
for this rule, Docket ID No. EPA-H(-
OAR-2003-0215 and EPA-HQ-OAR-
2014-0451.

The EPA cenvened a proceeding for
reconsideration based on the
determination that some of the
objections raised in the petition for
reconsideration met the criteria set forth
in CAA section 307(d)(7)(B), 42 U.5.C.
7607(d)(7){B), which requires the
Administrator to convene a procesding
for reconsideration of a rule when the
person raising an objection to a rule can
demonstrate: (1} That it was either
impractical to raise the objection during
the period for public comment or that
the grounds for the objection arose after
the period for public comment; and (2]
that the objection is of central relevance
to the outcome of the rule. In particular,
we determined that the tier 4 surface
emissions monitoring (SEM) issues
raised in the petition for reconsideration
met those criteria. The proposed rule
included tier 4 3EM as an optional
monitoring method; however, the final
rule imposed restrictions on the use of
tier 4 SEM, e.g., limits on wind speed,
the use of wind barriers, and restricting
the use of tier 4 SEM to landfills with
non-methane organic compounds
ernission rates between 34 and 50 mega
grams per vear, that were not included
in the proposal. While we believe that
the restrictions are appropriate in light
of the potential impact of the results of
tier 4 SEM, we recognize that they were
added without the benetit of public
comment. Thus, we find that the
petitioners have demonstrated that it
was fmpractical to raise the objection
during the period for public comment.
We also find that the objection to the
restrictions on the use of tier 4 SEM is
of central relevance to the cutcome of
the rule. Tier 4 SEM can be used as a
site-specific methodology for
determining whether and when the
requirernent to install a gas collection
and confrol system is triggered. The
restrictions limit an owner’s/operator’s
ability to use tier 4 SEM for those
purposes, thereby reducing intended
flexibility in the rule. If we had the
benefit of public comment on the

restrictions, we might have structured
the rule in such a way as to minimize
any potential impacts on flexibility.

Ii. Stay of Subparts Of and XXX

By this action, the EPA is staying the
subparts added or revised by two final
rules, “Standards of Performance for
Municipal Solid Waste Landfills,” 81
FR 59332 and “Emission Guidelines and
Compliance Times for Municipal Solid
Waste Landfills,” 81 FR 59276 for 90
days pursuant to its authority under
section 307(d}{(7)(B) of the CAA. We
believe that it is necessary to stay the
subparts in their entirety because the
tier 4 SEM provisions in the two rules
are integral to how the rules function as
a whole. The ability to use tier 4 SEM
is a primnary aspect of the tlexibility we
intended to inciude in the rule. Tier 4
SEM can be used to determine on a site-
specific basis whether and when the
requirement to install and operate a gas
collection and control systemn is
triggered. The tier 4 SEM provision
provides flexibility in complying with
other requirements in the rules that does
not otherwise exist. As a result, we
believe that it is appropriate to stay the
subparts in their entirety while we
address the tier 4 SEM issues and the
other issues for which the Administrator
has granted reconsideration. Therefore,
pursuant to section 307(d}(7)(B) of the
CAA, the EPA is staying 40 CFR part 60,
subpart XXX, and 40 CFR part 60,
subpart Cf, for 90 days.

This stay will remain in place until
August 29, 2017,

List of Subjects in 40 CFR Part 60
Environmental protection,
Administrative practice and procedure,
Alr pollution control, Reparting and
recordkeeping requirements.
Dated: May 22, 2017.
E. Scolt Pruitl,

Administrator.

40 CFR part 60 is amended as follows:

PART 60—STANDARDS OF
PERFORMANCE FOR NEW
STATIONARY SOURCES

& 1. The authority citation for part 60
cantinues to read as follows:

Authority: 42 U.S5.C. 7401 ef seq.

Subpart Ci—{Stayed]

& 2. Subpart Cfis stayed from May 31,
2017 until August 29, 2017.

Subpart XXX—{Stayed]

& 2. Subpart XXX is stayed from May
31, 2017 until August 29, 2017.

{FR Doc. 2017-10752 Filed 5-30-17; 8:45 am|
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheriec
Administration

50 CFR Part 648
[Docket No. 161118999-7280-02]}
RIN 0648-XF410

Fisheries of the Northeastern United
Siates; Atlantic Sea Scallop Fishery;
Closure of the Nantucket Lightship
Access Area to General Category
Individual Fishing Quota Scallop
Vessels

AGENCY: National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration,
Commerce.

aAction: Temporary rule; closure.

SUMMARY: NMFS announces that the
Nantucket Lightship Scallop Access
Area will close to Limited Access
General Category Individual Fishing
(Juota scallop vessels for the remainder
of the 2017 fishing vear as of the
effective date below. No vessel issued a
Limited Access General Category
Individual Fishing Quota parmit may
fish for, possess, or land scallops {from
the Nantucket Lightship Scallop Access
Area. Regulations require this acticn
once it is projected that 100 percent of
trips allocated fo the Limited Access
General Category Individual Fishing
Quota scallop vessels for the Nantucket
Lightship Scallop Access Area will be
taken.

DATES: Effective 0001 hr local time, May
30, 2017, through March 31, 2018.

FOR FURTHER INFORMATION CONTACT!
Shannah Jaburek. Fishery Management
Specialist, (978) 28284586,
SUPPLEMENTARY INFORMATION:
Regulations governing fishing activity in
the Sea Scallop Access Areas can be
found in 50 CFK 648.59 and 648.60.
These regulations authorize vessels
issued a valid Limited Access General
Category (LAGC) Individual Fishing
(uota (IF()) scallop permit to fish in the
Nantucket Lightship Scallop Access
Area under specific conditions,
including a total of 837 trips that may
be taken during the 2017 fishing vear.
Section 648.59(g)(3)(iii} requires the
Nantucket Lightship Scallop Access
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60

[EPA-HO-OAR-2014-0451; FRL~9949-55-
OAR]

RiN 2060-A523

Emission Guidelines and Compliance
Times for Municipal Solid Waste
Landfilis

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

suMMARY: The Environmental Protection
Agency (EFPA) is finalizing a new
subpart that updates the Emission
Guidelines and Compliance Times for
Municipal Solid Waste Landfills
(Emission Guidelines}. The EPA
reviewed the landfills Emission
Guidelines based on changes in the
landfills industry since the Emission
Guidelines were promulgated in 1996.
The EPA’s review of the Emission
Guidelines for municipal solid waste
(MSW]) landfills considered landfills
that accepted waste after November 8,
1987, and commenced construction,
reconsiruction, or modification on or
before fuly 17, 2014. Based on this
review, the EPA has determined that it
is appropriate to revise the Emission
Guidelines to reflect changes to the
population of landfills and the results of
an analysis of the timing and methods
for reducing emissions. This action will
achieve additional reductions in
emissions of landfill gas and its
components, including methane, by
lowering the emissions threshold at
which a landfill must install controls.
This action also incorporates new data
and information received in response to
an advanced notice of proposed
rulemaking and a proposed rulemaking
and addresses other regulatory issues
including surface emissions monitoring,
wellhead monitoring, and the definition
of landfill gas treatment system.

The revised Emission Guidelines,
once implemented through revised state
plans or a revised federal plan, will
reduce smissions of landfll gas, which
contains both nonmethane organic
compounds and methane, Landfills are
a signiticant source of metliane, which
is a potent greenhouse gas pollutant.
These avoided emissions will improve
air quality and reduce the potential for
public health and welfare effects
associated with exposure to landfill gas
emissions.

DATES: This final rule is effective on
October 28, 2016.

The incorporation by reference of

certain publications listed in the

regulations is approved by the Director
of the Federal Register as of October 28,
2016.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-HQ-0AR-2014-0451. All
documents in the docket are listed in
the http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
{CB1) or other information whoss
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available electronically through hitp://
www.regilations.gov.

FOR FURTHER INFORMATION CONTACT: For
information concerning this final rule,
confact Ms. Hillary Ward, Fuels and
Incineration Group, Sector Policies and
Programs Division, Office of Air Quality
Planning and Standards (E143-05),
Environmental Protection Agency,
Research Triangle Park, NC 277171;
teleplhione number: (919) 541-3154; fax
number: (919} 541--0246; email address:
ward. hillary@epa.gov.
SUPPLEMENTARY INFORMATION:
Acronyms and Abbreviations. The
following acronyms and abbreviations
are used in this document.

ANPRM  Advance notice of proposed
rulemaking

ANSI  American National Standards
Institate

BMP Best management practice

Btu British thermal unit

CAA  Clean Air Act

CBI Confidential business information

CBX Central Data Exchange

CEDRI  Compliance and Emissions Data
Reporting Interface

CFR  Code of Federal Regulations

CO» Carbon dioxide

COne  Carbon dioxide equivalent

EPA  Environmental Protection Agency

ERT  Electronic Reporting Tool

FID  Flame ionization detector
GCCS  Gas collection and control system
GHG Greenhouse gas

GHGRP Greenhouse Gas Reporting Program

GWP  Global warming potential

HAP Hazardous air pollatant

HOV  Higher operating value

IAMS TIntegrated assessment models

ICR  Information collection request

IPCC  Intergovernimental Panel on Climate
Change

WG Tnteragency working group

LFG  Landfill gas

LEPGCost  Landfill Gas Energy Cost Model

m® Cubic meaters

Mg Megagram

Mg/yr Megagram per year

mph Miles per hour

MSW  Municipal solid waste

miCOze  Melric tons of carbon dioxide
equivalent

MW  Megawatt

MWh Megawatt hour

NAICS North American [ndustey
Classification System

NESHAP National Emission Standards for
Hazardous Air Pollutants

NMOC Nonmethaue organic compound

NRC National Research Couxncil

NSPS New source performance standards

NTTAA National Technology Transfer and
Advancement Act

OAQPS Olfice of Air Chuality Planning and
Standards

OMB  Office of Manageraent and Budget

PM  Particulate maller

PM2s  Fine particulate matter

ppm Parts per million

ppmvd  Parts per million by dry volume

RCRA  Resource Conservation and Recovery
Act

RD&D  Research, development, and
demonstration

RFA  Regulatory Flexibility Act

SBAR Small Business Advocacy Review

SC~CH, Social cost of methane

S8C-CO. Social cost of carbon dioxide

SEM  Surface emissions monitoring

SO»  Sulfur dioxide

SSM  Startup, shutdown, and malfunction

Tg Teragram

TIP  Tribal immplementation plan

TTN Technology Trausfer Network

U.S. United States

USGCRP  U.S. Global Change Research
Program

VOS5 Voluntary consensus standard

VOO Volatile organic commpound
Organization of This Document. The

following outline is provided to aid in

locating information in this preamble.

1. Executive Summary

A. Parpose of Regulatory Action

B. Suramnary of Major Provisions

C. Costs and Benefits

II. General Information

A. Does this action apply to me?

B. Where can | get a copy of this document
and other related information?

III. Background

A, Landfill Gas Eraissions and Climate
Change

B. What are the public health and welfare
effects of landfill gas emissions?

C. What is the EPA’s authority for
reviewing the Emission Guidelines?

[, What is the purpose and scope of this
action?

E. How would the changes in applicability
affect sources currently subject to
subparts Cc and WWW?

1V, Summary of the Final Emission
Guidelines

A. What are the control requirements?

B. What are the monitoring, recordkeeping,
and reporting requirements?

C. Startup, Shutdown, and Malfunction
Provisions

V. Summary of Significaut Changes Since
Proposal

A. Changes to Monitoring, Recordkeeping,
and Reporting

B. Tier 4

C. Changes to Address Closed or Non-
Productive Areas

. Startup. Shutdown, and Malfunction
Provisions
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E. Other Corrections and Clarifications
V1. Rationale for Significant Changes Since
Proposal
A. Changes to Monitoring, Recordkeeping,
and Reporting
B. Tier 4
C. Changes to Address Closed or Non-
Productive Areas
D. Startup, Shutdown, and Malfunction
Provisions
E. Other Corrections and Clarifications
Vil Irmpacts of This Final Rule
A. What are the air quality impacts?
B. What are the water quality and solid
waste impacts?
C. What are the secondary air impacts?
D. What are the energy impacts?
E. What are the cost iimpacts?
F. What are the economic impacts?
G. What are the henefits?
VI Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review aund Executive
Order 13563: Iraproving Regulation and
Regulatory Review
B. Paperwork Reduction Act {PRA}
C. Regulatory Flexibility Act (RFA}
. Unfunded Mandates Reform Act
{UMRA)
E. Executive Order 13132: Federalisim
F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Goverminents
G. Executive Order 13045: Protection of
Children frorn Environmental Health
Risks and Salety Risks
H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distributiou, or Use
I. National Technology Transfer and
Advancemeant Act (NTTAA) and 1 CFR
part 51
J. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Tncome
Populations
K. Congressional Review Act {CRA}

i. Executive Sumnary

A. Purpose of Begulatory Action

This action finalizes changss to the
MSW landfills Emission Guidelines
resulting from the EPA’s review of the
Emission Guidelines under Clean Air
Act {CAA) section 111, The EPA’s
review identified a number of advances
in technology and operating practices
for reducing emissions of landfill gas
(LFG) and the final changes are based on
our evaluation of those advances and
our understanding of LFG emissions.
Thie resulting Changes to the Emission
Guidelines w111 achieve additional
reductions in emissions of LFG and its
components, including methane. This
final rule is consistent with the

President’s 2013 Climate Action Plan,?
which directs federal agencies to focus
o

“assessing current emissions data,

Office of the Pr it
mate Action P ” fune 2013, mfpa‘
www. whitehouse.gov/sites/default/files/image/
president2 Acbn‘at”ucuonplan pdf.

addressing data gaps, identifying
technologies and best practices for
reducing emissions, and identifying
existing authorities and incentive-based
opportunities to reduce methane
emissions.” The final rule is also
consistent with the President’s Methane
Strategy,? which directs the EPA’s
regulatory and veluntary programs to
continue fo pursue emission reductions
through regulatory updates and to
encourage LFG energy recovery through
voluntary programs. These directives
are discussed in detail in section IILA
of this preamble. This regulatory action
also resolves or clarifies several
implementation issues that were
previously addressed in amendments
proposed on May 23, 2002 (67 FR
36475) and September 8, 2006 (71 TR
53271).
1. Need for Regulatory Action

The EPA reviewed the Emission
Guidelines to determine the potential
for achieving additional reductions in
emissions of LFG. Significant changes
have oceurred in the landfill industry
over time, including changes fo the size
and number of existing landfills,
industry practices, and gas control
methods and technologies. Based on thie
EPA’s review, we are finalizing changes
to the Emission Guidelines. The changes
will achieve additional emissicn
reductions of LFG and its components
{including methane}, which will reduce
air pollution and the resulting harm to
public health and welfare. Landfills are
a significant source of methane, a potent
greenhouse gas, for which thers are cost-
effective means of reduction, so this rule
is an important element of the United
States’ work te reduce emissions that
are contributing to climate change. In
addition, the changes provide more
effective options for demonstrating
compliance, and provide clarification of
several implementation issues raised
during the amendments proposed in
2002 and 2006. Additional information
supporting the EPA’s decision to review
the Emission Guidelines can be found in
Section L. A. of the Emission Guidelines
proposal (80 FR 52100, August 27,
2015).
2. Legal Authority

The EPA is not statuterily obligated to
conduct a review of the Emission
Guidelines, but has the discretion to do
so when circumstances indicate that it
is appropriate. The EPA determined that
it was appropriate to review the

P esident, “Climm
tion F Methane, March
2014, https://www. whitehouse. gov/sites/default/

filss/cirategy to reduce methane emissione 2014-

03-28 final.pdf.

Emission Guidelines based on changes
in the landfill industry and changes in
operation of landfills, including the
size, trends in gas collection and control
system installations, and age of landfills
since the Bmission Guidelines were
promulgated in 1996. The EPA
compiled new information on landfills
through data collection efforts for a
statutorily mandated review of the
existing new source performance

_dndcude, (NSPS) (40 CFR part 60,
subpart WWW), public comments
received on the NSPS proposal (79 FR
41796, Tulv 17, 2014), public comments
received on the Advance Notice of
Proposed Rulemaking {ANFRM) (79 FR
41772, July 17, 2014}, and publiec
comments received on the Emission
Guidelines proposal {80 TR 52100,
August 27, 2015) for use in reviewing
the Emission Guidelines. This
information allowed the EPA to assess
current practices, emissions, and the
petential for additional emission
reductions.

The EPA interprets CAA section
111{d)} as providing discretionary
authority to update emission guidelines,
and by extension to require states to
update standards of performance, in
appropriate circumstances. The EPA
believes this is the best, and perhaps
only, permissible interpretation of the
CAA. Tt is consistent with the gap filiing
nature of section 111(d}, the general
purposes of the CAA to protect and
enhance air quality. Mereover, this is
supported because Congress’s s grant of
authority to issue regulations carries
with it the authority to amend or update
regulations 3 that the sy have issued.*
“Regulatory agencies do not establish
rules of conduct to last forever; they are
supposed, within the limits of the law
and of fair and prudent administration,
to adapt their rules and practices to the
Nation’s needs in a volatile, changing
economy. They are neither required nor
supposed to regulate the present and the
future Withi'n the inflexible limits of
yesterday.”

To m'tﬁipre't the CAA othprwnﬁ
would mean that Congress

+

ctric Co., 621 F.2d

Y {“Adniinis t“atlvc
uthority to reconsider
i e power to decide in
stance carries with it the power t
reconsider.”] [citing Afbertson v. FCC, 182 F.2d
397, 399 (D.C. Cir. 1950}). See 621 F.2d at 1088
hority to reconsider may result in sore

as it did here, ina Lc)taL} w and

fferent determinaiion.”).

% American Trucking Ass’'nv. Atchison, Topeka &
Santa Fe Ry., 387 U.S. 247, 416 (1967}.
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allow existing sources to operate forever
without any consideration of the need
for updated controls simply because, at
some point in the distant past, the EPA
had previcusly required these sources to
be regulated. The EPA’s interpretation is
consistent with the gap filling nature of
section 111({d), whereas the opposite
interpretation would undermine it. By
its terms, section 111{d} was designed to
address emissions from existing sources
of non-national ambient air quality
standards (NAAQS), non-CAA section
112 hazardous air pollutants.® A one-off
approach would mean that the EPA
would be unable to address the threats
from these sources even as we improve
our understanding of the danger
presented by the poliutant at issue or
new or impreved control options
become available. Indeed, this lack of
authority would exist even in cases such
as the instant one where some affected
sources had not yet been required to
invest in emission controls.

The overall structure of the CAA also
supports EPA’s intprprrtation The
primary goal of the CAA is: “[Tle
protect and enhance the Nation’s air
resources 50 as to promote the public
health and welfare and the productive
capacity of its population.” CAA section
101(b}{1), 42 U.S.C. 7401(b}{1). The
CAA goes about this in a number of
ways. Under section 111 the chosen

approach is through the identification of

the best system of emission reduction
availahle to reduce emissions to the
atmosphere which takes into account
the cost of achieving such reductions
and any nonair quality health and
environmental impact and energy

the criteria pe
112 of the CAA. Thus

3 pollutants
e gap not covered by the
Ong o Lhe bd;atd(n

poﬂui anit
tant

can be seen in
; A. As
originally enac ,ed in the 1‘}70 CAA, the pr
to CAA section 111 {which was originali
114} was described as covering pollntuntc
vonld not be controlled by the criteria poﬂutant
ons or the bd;atdo i

e should be no
ng to stationary
ignificant danger
emem by 5.

ties pertai
¢ s that pose any s
o public hea] th or welfar
\/Iuckle S. Debate on S. 4

requirements. These systems change
over time. Where such changes have the
effect of substantially reducing harmful
air emissions, it would be illogical that
the EPA would be precluded from
requiring existing sources to update
their controls in recognition of those
changes, particularly when those
sources may continue to operate for
decades. Similarly, if, after a rule was
finalized, factual information were to
arise revealing that the initial standards
were too stringent to be met, it would
he illogical that EPA would be
precluded from revising the standards
accordingly. Had Congress intended to
preclude the EPA from updating the
emission guidelines to reflect changes, it
would surely have specifically said so,
somsthing it did not do.

The fact that the EPA has the
authority to update the emission
guidelines does not, however, mean that
it is unconstrained in exercising that
authority. Rather, the decision whether
to update a particular set of emission
guidelines must be made on a rule-
specific basis after considering the same
factors the EPA considered in
establishing those guidelines, including
the level of reductions achievable and
the cost of achieving those reductions,
and, as appropriate, taking into account
controls sources installed to comply
with the initial emission guidelines. The
EPA has determined that it is
appropriate to update the emission
guidelines for municipal solid waste
(MSW]} landfills. The EPA’s final rule is
not a requirement to install new and
different control equipment {compared
to the existing rule}, but rather to install
the same basic conirols, i.e., a well-
designed and well-operated landfil] gas
collection and control system, on an
accelerated basis. While this will result
in some additional cost, the EPA
believes that cost is fully justified given
the substantial reduction in emissions of
landfill gas and its constituent
components, including methane, that
will result. As indicated in the final
rule, lowering the threshold above
wlich landfill owners/operators must
install a gas collection and control
system from 50 Mg of non-methane
organic compounds (NMOC] per year to
34 Mg/vyear will result in an additional
reduction in NMOC emissions of 1,810
Mg/vr and a concomitant reduction in
methane emissions of 0.285 million Mg/
yr. In these circumstances, the EPA
believes that it not only has the legal
authority to update the emission
guidelines, but that doing so
imminently reasonable.

B. Summuary of Major Provisions

The final Emission Guidelines apply
to landfills that accepted waste after
November 8, 1987,7 and that
commenced construction,
reconstruction, or modification on or
before July 17, 2014 (the date of
publication of proposed revisions to the
landfills NSPS, 40 CFR part 8¢, subpart
XXX). The final rule provisions are
described below.

Thresholds for Installing Controls.
The final Emission Guidelines retain the
current design capacity thresholds of 2.5
million megagrams (Mg) and 2.5 million
cubic meters (im?), but reduce the
nonmethane organic compounds
(NMOC) emission threshold for the
installation and removal of a gas
collection and control system (GCGS)
from 50 Mg/yr to 34 Mg/vr for landfills
that are not closed as of September 27,
2017. (A megagram is alsc known as a
metric ton, which is equal to 1.1 U.S.
short tons or abeut 2,205 pounds.) An
MSW landfill that exceeds the design
capacity thresholds must install and
start up a GCCS within 30 months after
LFG emissions reaclh or exceed an
NMOC level of 34 Mg/yr. Consistent
with the existing Emission Guidelines,
the owner or operator of a landfill may
contrel the gas by routing it to a non-
enclosed flare, an enclosed combustion
device. or a treatment system that
processes the collected gas for
subsequent sale or beneficial use.

Emission Threshold Determination.
The EPA is finalizing an alternative site-
specific emission threshold
determination methodology for when a
landfill must install and operate a
GCCS. This alternative methodology,
referred to as “Tier 4,7 is based on
surface emissions monitoring (SEM} and
demonstrates whether or not surface
emissions are below a specific
threshold. The Tier 4 SEM
demonstration allows landfills that
exceed the threshold using modeled
NMOC emission rates using Tier 1 or 2
to demonstrate that actual site-specific
surface methane emissions are below a
specific threshold. A landfill that can
demonstrate that surface emissions are
belaw 500 parts per million (ppm) for
four consecutive quarters does not
trigger the requirement to install a GCCS
even if Tier 1, 2, or 3 calculations

7 Thi dﬂtF‘ in 1987 is the date on which permit
programs stablished lor the Hazard
> Amendments ()f‘fhﬂ Reso

and Sc

s also selec
ion Guidelines for
tes because the

le to identify active
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indicate that the 34 Mg/yr threshold has
heen exceeded. Landfills that have
calculated NMOC emissions of 50 Mg/
yr or greater are not eligible for the Tier
4 emission threshold determination in
order to prevent conflicting
requirements between subpart Cf and
the landfills NESHAP (40 CFR part 63,
subpart AAAA}). Many landfills that are
subject to subpart Cf will also be subject
to the landfills NESHAP. The landfills
NESHAP requires landfills that exceed
the size threshold (2.5 million Mg and
2.5 million m3) and exceed the NMOC
emissions threshold {50 Mg/vyr) to install
and operate a GCCS.

Closed Landfill Subcategory. Because
closed landfills do not produce as much
LFG as an active landfill, the EPA is
finalizing a separate subcategory for
landfills that close on or before
September 27, 2017. Landfills in this
subcategory will continue to be subject
to an NMOGC emission threshold of 50
Mg/yr for determining when centrols
must be installed or can be removed.

Low LFG Producing Areas. The EPA is
also finalizing criteria for determining
when it is appropriate to cap or remove
all or a portion of the GCCS. The final
criteria for capping or removing all or a
portlon of the GCCS are: (1) The landfill
is closed, (2) the GCCS has operated for
at least 15 years or the landfill owner or
operator can demonstrate that the GCCS
will be unable to operate for 15 vears
due to declining gas flows, and (3] the
calculated NMOC emission rate at the
tandfill is less than 34 Mg/yr on three
successive test dates. The final rule does
not contain a GCCS removal criterion
based on surface emissions monitoring.

Landfill Gas Treatmerndt. In the final
Emission Guidelines, the EPA has
addressed two issues related to LFG
treatment. First, the EPA is clarifying
that the use of treated LFG is not limited
to use as a fuel for a stationary
combustion device but may be used for
other beneficial uses such as vehicle
fuel, production of high-British thermal
unit (Btuj gas for plpehne injection, or
use as a raw material in a chemical
manufacturing process. Second, the EPA
is finalizing a definition of treated
landfill gas that applies to LFG
processed in a freatment system meeting
the requirements in 40 CFR part 60,
subpart Cf, and defining treatment
system as a system that filters, de-
waters, and compresses LFG for sale or
beneficial use. The definition of
treatment system allows the level of
treatment to be tailored to the type and
design of the sppciﬁ( combusﬁ o

~7uch as vehicle fuci produ( tIOI’l of h]gh—
Btu gas for pipeline injection, or use as
a raw material in a chemical

manufacturing process in which the
LFG is used. Owners or operators must
develop a site-specific ireatment system
monitoring plan that includes
monitoring parameters addressing all
three elements of treatment (filtration,

de-watering, and compression) to ensure

the treatment system is operating
properly for the intended end use of the
treated LFG. They alsc must keep
records that demomnstrate that such

parameters effectively monitor filtration,

de-watering, and compression system
performance necessary for the end use
of the treated LFG.

Wellhead Operational Standards. The
EPA is finalizing changes to certain
operational standards (i.e., the
requirement to meet specific operating
Hmits) for nitrogen/oxygen level at the
wellheads. Landfill owners or operators
are not required to take corrective action
based on exceedances of specified
operational standards for nitrogen/
oxygen levels at wellheads, but they
must continue to menitor and maintain
records of nitrogen/oxygen levels on a
monthly basis in order to inform any
necessary adjustments to the GCCS and
must maintain records of monthly
readings. The operational standard,
corrective action, and corresponding
recordkeeping and reporting remain for
temperature and maintaining negative
pressure at the welthead.

Surfaw Monitoring The EPA is

Gurfaco };pnetrahons at € ‘(191‘_1110 ],andh],], 5.
In final 40 CFR part 60, Subpart Cf,
landfills must conduct SEM at all cover
penetrations and openings within the
area of the landfill where waste has
been placed and a gas cellection system
is required to be in place and operating
according to the operational standards
in final 40 CFR part 60, subpart CL.
Specifically, landfill owners or
operators must conduct surface
monitoring on a quarterly basis at the
specified intervals and where visual
observations indicate elevated
concentrations of LFG, such as
distressed vegetation and cracks or
seeps in the cover and all cover
penetrations.

Startup, Shutdown, and Malfunction.
The EPA is finalizing a requirement that
standards of performance in the
Emission Guidelines apply at all times,
including periods of startup, shutdown,
and malfunction (SSM). The EPA is also
finalizing an alternative standard during
SSM events: I the event the collection
or control systemn is not operating, the
gas mover system must be shut down
and all valves in the collection and
control system contributing to venting
of the gas to the atmosphere must be

closed within 1 hour of the collection or
conirol system not operating.

Other Clarifications. The EPA is
finalizing a number of clarifications to
address several issues that have been
raised hy landfill owners or operators
during implementation of the current
NSPS and Emission Guidelines. These
clarifications include adding criteria for
when an affected source must update its
design plan and clarifying when landfiil
owrners or operators must submit
requests to extend the timeline for
taking corrective action. The EPA is also
updating several definitions in the
Emission Guidelines. In addition, while
the EPA is not mandating organics
diversion, we are ﬁnahzing two specific
(omphanco flexibilities in the Emission
Guidelines te encourage wider adoption
of organics diversion and GOCS best
management practices (BMPs) for
emission reductions at landfills. These
compliance flexibilities are discussed in
section V.A.1 and VLA.1 (wellhead
monitoring) and section V.B and section
VI.B (Tier 4 emission threshold
determination) of this preamble.

C. Costs and Benefits

The final Emission Guidelines are
m{pertf‘d to significantly reduce
emissions of LFG and its components,
which include methane, volatile organic
compounds (VOC], and hazardous air
pollutants (HAP). Landfills are a
significant source of methane emissions,
and in 2014, landfills represented the
third largest source of human-related
methane emissions in the U.8. This
ruiemaking applies to existing landfills
that commenced construction,
modification, or reconstriction on or
before July 17, 2014 and accepted waste
after 1987. The EPA estimates 1,851
existing landfills that accepted waste
after 1987 and opened prior to 2014.

To comply with the emission limits in
the final rule, MSW landfill owners or
operators are expected to install the
least-cost contrel for collecting, and
treating or combusting LTG. The
annualized net cost for the final
Emission Guidelines is estimated to be
$54.1 million {(2012%) in 2025, when
using a 7 percent discount rate. The
annualized costs represent the costs
compared to no changes to the current
Emission Guidelines {i.e., baseline) and
include $92.6 million to install and
operate a GCCS, as well as $0.76 million
to complete the corresponding testing
and monitering. Thess contrel costs are
offset by §39.3 million in revenue from
eleciricity sales, which is incorporated
into the net contrel costs for certain
landfills that are expected to generate
revenue by using the LFG to produm
electricity.
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Installation of a GCCS to comply with
the 34 Mg/yr NMOC emissions
threshold at open landfilis would
achieve reductions of 1,810 Mg/vyr
NMOC and 285,000 metric tons
methane (about 7.1 million metric tons
of carbon dioxide equivalent (mntCO,e})
beyond the baseline in year 2025. In
addition, the final rule is expected to
result in the net reduction of an
additional 277,000 Mg CO;, due to
reduced demand for electricity from the
grid as landfills generate electricity from
LFG. The NMOC portion of LFG can
contain a variety of air pollutants,
including VOC and various organic
HAP. VOC emissions are precursors to
both fine particulate matter (PMa s} and
ozone formation. These pollutants,
along with methane, are associated with
<ub<tantm] health effects, welfare
effects, and climate effects. The EPA
expects that the reduced emissions will
result in iImprovements in air quality
and lessen the paotential for health
effects associated with exposure to air
pollution related emissions, and result

in climate benefits due to reductions of
the methane component of LFG.

The EPA estimates that the final rule’s
estimated methane emission reductions
and secondary CO; emission reductions
in the year 2025 would vield global
monetized climate benefits of $200
million to approximately $1.2 billion,
depending on the discount rate. Using
the average social cost of methane {SC-
CHa) and the average social cost of GO,
(SC—C0O:z), each at a 3-percent discount
rate, results in an estimate of about $440
million in 2025 (26128).

The SC-CH.: and SC-CO- are the
monetary values of impacts associated
with marginal changes in methane and
GO, emissions, respectively, in a given
vear. It includes a wide range of
anticipated clitnate impacts, such as net
changes in agricultural productivity,
property damage from increased flood
risk, and changes in energy system
costs, such as reduced costs for heating
and increased costs for air conditioning.

With the data available, we are not
able to provide health benefit estimates

TaBLE 1—REGULATED ENTITIES

for the reduction in exposure to HAP,
ozong, and PM, s for this rule. This is
nat to imply that there are no such
benefits of the rule; rather, itis a
reflection of the difficulties in modeling
the direct and indirect impacts of the
reductions in emissions for this sector
with the data currently available.

Based on the monetized benefits and
costs, the annual net benetits of the final
guidelines are estimated fo be $380
million ($2012) in 2025, based on the
average SC—CHqsata 3 ppu ent discount

rate, average SC-CO; ata 3 pmmnt
discount rate, and costs at a 7 percent
discount rate.

IE. General Information

A. Does this action apply to mer

This final rule addresses existing
MSEW landfills, i.e., landfills accepting
waste atter 1987 and on which
construction was commenced on or
before July 17, 2014, and asscclated
solid waste managerment programs.
Potentially affected categories include
those listed in Table 1 of this preamble.

Category NAICS 2 Examples of affected facilities
Industry: Air and water resource and solid waste management 924110 | Solid waste landfilis.
Industry: Refuse systems—solid waste landfills 562212 | Solid waste landfills.
State, local, and tribal government agencies ... 924110 | Administration of air and water resource and solid waste man-
agsment programs,

*North American Industry Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by the new subpart. To
determine whether your facility would
be regulated by this action, you should
carefully examine the applicability
criteria in final 40 CFR 60.32f of subpart
Cf. If you have any questions regarding
the applicability of the final subpart to
a paltlcular entity, contact the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this action
is available through EPA’s Technology
Transfer Network {TTN) Web site, a
forum for information and technology
exchange in varicus areas of air
pollution confrol. Following signature
by the EPA Administrator, the EPA will
post a copy of this action at http://
www.epa.gov/itnatwo1/Iandfill/
landfipg.html Following publication in
the Federal Register, the EPA will post

the Federal Register version of this final
rule and technical documents at this
same Web site.

L Background

The Emission Guidelines for MSW
landfills were promulgated on March
12, 1996, and subsequently amended en
June 16, 1998, February 24, 1999, and
April 10, 2000, to make technical
corrections and clarifications.
Amendments were proposed on May 23,
2002, and September 8, 2006, to address
implementation issues, but those
amendments were never finalized. On
July 17, 2014, the EPA issued an
ANPEM for the MSW landfills Emission
Guidelines (79 FR /11/72} The purpose
of that action was to request public
input on controls and practices that
could further reduce emissions from
existing MSW landfills and to evaluate
that input to determine if changes to the
FEmission Guidelines were appropriate.
On July 17, 2014, the EPA issued a
concurrent proposal for revised NSPS
for new MSW landfills (79 FR 41796).
On August 27, 2015 (80 FR 52100), the
EPA proposed a review of the Emission

Guidelines te build on progress to date
to (1} Achieve additional reductions in
emissions of LFG and its components,
{2} account for changes in the landfill
industry and changes in operation of the
landfills, including the size, frends in
GCCS installations, and age of landfills,
as reflected in new data, (3) provide
new options for demonstrating
compliance, and (4) to complete efforts
regarding unresolved implementation
issues. The EPA considered information
it received in response to the ANPRM
(79 FR 41772} and Notice of Proposed
Rulemaking (80 FR 52100} for existing
landfills in evaluating these final
Emission Guidelines. We are also
finalizing some of the amnendments
proposed on May 23, 2002, and
September 8, 2006 to improve
implementation of the Emission
Guidelines. The respective frameworks
of NSPS and Emission Guidelines have
been similar since they were first
promulgated in 1996 (e.g.. size
threshold, emission threshold,
monitoring requiremments, etc). In
response to public comments, which
include implementation concerns
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associated with the potential for
different approaches and requirements
between revised final rules, the EPA is
finalizing similar requirements for the
NSPS and Emission Guidelines.

A. Landfill Gas Emissions and Climate
Change

In June 2013, President Obama issued
a Climate Action Plan that directed
federal agencies to focus on “assessing
current emissions data, addressing data

gaps, identifving tf‘chnrﬂogio% and best
practices for reducing emissions, and
identifying existing authorities and
incentive-based opportunities to reduce
methane emissions.” 8 Methane is a
potent greenhouse gas (GH{Z) that is 28—
36 times greater than carbon dioxide
(G0} and has an afmospheric life of
about 12 years.® Because of methane’s
potency as a GHG and its afmospheric
life, reducing methane emissions is one
of the best ways to achieve near-term
beneficial impact in mitigating glabal
climate change,

The “Climate Action Plan: Strategy to
Reduce Methane Emissions™ 19 {the
Methane Strategy) was released in
March 2014. The strategy recognized the
methane reductions achieved through
the EPA’s regulatory and veluntary
programs to date. It also directed the
EPA to confinue to pursue emission
reductions through regulatory updates
and to encourage LFG energy recavery
through voluntary programs.

The EPA recognized the climate
benefits associated with reducing
methane emissions from landfills nearly
25 vears ago. The 1991 NSPS
Background Information Document 13
asserted that the reduction of methane
emissions from MSW landfills was one
of many options available to reduce
global warming. The NSPS for MSW
landhlls promulgated in 1996, also
recognized the climate co-benefits of

% The IPCG upde'
ssend report ,and in be la
ARS, ﬂw lat

AR4.
on the 100-yvear GWF from AR4 {21

The > is based
5} instead of AR5

istent with and comparable to key Agency
ification programs such as the

Tt]veu tory of Greenhouse Gas Emdssions and Sinks
(GHG Inve riory), and GHGRP.
0Executive Of Fihe President, “Climate

Action Plan Strategy to Reduce Methane, March
2014, https://www whitehouse gov/sites/defauit/
files/strategy to_ reduce methane emissions 2014-
033-28

ipal Solid Waste
Landfills- Backbromd Information for Proposed
Standards and Guidelines, U.5. EPA (EPA-450/3~
90-011a} {NTI3 PB 91-197061) page 2-15.

FAd

controlling methane (61 FR 9917, March
12, 1996).

A recent study assessed EPA
regulations and voluntary programs over
the period 1993-2013 and found that
they were responsible for thie reduction
of about 130 million metric tons of
methane emissions (equal to about 18
percent of the total U.S. methane
emissions over that time period),
leading to a reduction in atmospheric
concentrations of methane of about 28
parts per billien in 201377 {compared to
an observed increase in methane
concentrations of about 80 ppb over
those 20 years).

The review and final revision of the
MSW landfills Emission Guidelines
capitalizes on additional opportunities
to achieve methane reductions while
acknowledging historical agency
perspectives and research on climate, a
charge from the President’s Climate
Action Plan, the Methane Strategy, and
improvements in the science
surrounding GHG emissions.

LFG is a collection of air pollutants,
including methane and NMOC. LFG is
typically composed of 50-percent
methane, 50-percent CO,, and less than
1-percent NMOC by velume. The NMOC
portion of LFG can contain various
organic HAP and VOC. When the
Emission Guidelines and NSPS were
promulgated in 1996, NMOC was
selected as a surrogate for MSW LFG
emissions because NMOC contains the
air pollutants that at that time were of
most concern due to their adverse
effects on public health and welfare.
Today. methane’s effects on climate
change are also considered itnportant. In
2014, methane emissions from MSW
landfills represented 18.2 percent of
total 1.8, methane emiscions and 1.9
percent of total U.S. GHG emissions (in
carbon dioxide Cquwalent (COse)) 2 In
2014, MSW landfills continued to be the
third largest source of human-related
mpthanp emissions in the U.8., releasing
an estimated 133.1 million metric tons
of COze. For these reasons and because
additional emissions reducticns can be
achieved at a reasonable cost, the EPA
is finalizing changes tc the Emission

12 Melvin, AM.; Sarofim, M.C.; Crimmins, AR.,
orams and
e emissions 1993~
, Environmeuntal Science & Technology, 2018,
hltp Spubs.acs.org/doi/pdf/10.1021/
5500 ;07 DOT 10.1021/: 51.6b00367.
thane e 3 731

policies the
20137

;er'ns( g}
were 6, 870.., Tgi

agram iz equal to 1
s a metric
or about

Tabic ES-2. Avatlable at hitp
climatec han’ic/gnwmzsszcn
usinvenforyreport hfml,

/fwww.epa.gov/

Guidelines that are based on reducing
the NMOC and methane components of
LFG.

B. What are the public health and
welfare effects of landfill gas emissions?

1. Public Health Effects of VOC and
Various Organic HAP

VOUC emissions are precursors to both
PM, 5 and ozone formation. As
documented in previous analyses (U1.S.
EPA, 200614, 201015, and 201/—1 16),
exposure to PMy s and ozone is
associated with significant public health
effects. PM; 5 is associated with health
effects, including premature mortality
for adults and infants, cardiovascular
morbidity such as heart attacks, and
respiratory morbidity such as asthma
attacks, acute bronchitis, hospital
admissions and emergency room visits,
work loss days, restricted activity days
and respiratory symptoms, as well as
welfare impacts such as visibility
impairment.i” Ozone is associated with
public health effects, including hospital
and emergency department visits,
schiool loss days and premature
mortality, as well as ecological effects
{e.g., injury to vegetation and climate
change).1® ’\Tc-ally 30 organic HAP have
been identified in uncontrolled LFG,
including benzene, toluene, ethyl
benzene, and vinyl chloride. ' Benzene
is a known human carcinogen.

14178, EPA. RIA. Naiional Ambient Air szaln‘v
Standards for Particuiate Ma fr T, 3
of Alr Quality Planning a

riangle Patk, NC. October ZO()fs A
Tntermet at Atip://www.epa.gov/tin/ecas/regdata/
RIAs/C h/mif 96 205 -Benefifs. pdf.

1510.5, EPA. RIA. Naiiona! Ambient Air Quality
Standards for Ozone. Office of Alr QUoh ty Pmrmug
and Standards, Research Triangle Park, NC. January
2010, A sle on the Tnternet at nﬁp A
WWW.epa.gol egdata/HlAs/s1
suppiemf’ I J‘ul] pdf.

151,68, EPA. RIA. Nat

s, Re»edr ch Tndrmlp Pd]‘k NC.
Aveilable oo the Ini netdthli{).’//'

ate Matter {Final Rep()’ ). EP A-600-R—-08—
ational Center for F: wironmendtal

ser 2009,
a/cfm/

* Final). EPA/600/
tgton, DG ULS, EPAL
e Internet at htp://

ary 2006, Avai
cfpub.epa.govincen/
recordisplay.ofm?deid=149923.

.EPA. 1698, Gffice of Air and Ra
f Alr Quality Pl' ing and Stand

L f‘tatlm)dry }’o'm md "uf‘d

alid Waste Disposal, :
2.4‘ I\/Iunl ipai Solid Waste Landfills”. Available at:
htip://www.epa.gov/tin/chief/ap42/choz/final/
c02s04. pdf.
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according to the schedule in 40 CFR
part 60, subpart B. The EPA will publish
notice of state plan approvals or
disapprovals in the Federal Register
and will include an explanation of its
decision. The EPA also intends to revise
the existing federal plan (40 CFR part
62, subpart GGG) to incorporate the
changes and other requirements adopted
in this final action revising the Emission
Guidelines. The revised federal plan
will apply in states that have either
never submitted a state plan or not
received approval of any necessary
revised state plan until such time as an
initial state plan or revised state plan is
approved. Fifteen states and territories
implement the original Emission
Guidelines promulgated at subpart Cc
under the Federal Plan (40 CFR part 62,
subpart GGG) The revised federal plan
wotuld also apply in Indian country
urnless and until replaced by a tribal
implementation plan (TIP}.4*

Because many of the landfills
currently subject to 40 CFR part 60,
'bubpar'ts Cc and WWW, are closed, the
EPA is finalizing provisions to minimize
the burden on these closed landfills
while continuing to pmt(,c‘r air quality,
as discussed in sections V.G and VI.C of
this preamble.

IV. Summary of the Final Emission
Guidelines

A. What are the control requirements?

1. Design Capacity and Emissions
Thresholds

The revised Emission Guidelines
retain the current design capacity
thresholds of 2.5 million Mg and 2.5
million m3, but reduce the NMOC
ernission threshold for the installation
and removal of a GCCS from 50 Mg/yr
to 34 Mg/yr for landfills that are not
closed as of September 27, 2017. An
MSW landfill that exceeds the design
capacity thresholds must install and
start up a GCCS within 30 months after
reporting that LFG emissions reach or
exceed a NMOC level of 34 Mg/vr
NMOC. The owner or operator of a
landfill may control the gas biy routing
it to a non-enclosed flare, an enclosed
combustion device, or a treatment
system that processes the collected gas
for subsequent sale or beneficial use.

4 Indiaz
approval a state
for 306 3 f’ ing & 'bal imp‘iememtatim]

ag the Bod
wuch approv
he BPA will use

same procedure in approving I
does with state plans. The federal plan wil
to all atfected facilities located in Indian couniry
unless and until EPA approves an applicable TIP.

jon guidelines. a
ibimits a proposed
ria and fo low

2. Tier 4

The current Emission Guidelines (40
CFR part 60, subpart Cgj provide that
owners or operators determine whether
the landfill has exceeded the NMOC
emissions threshold using one of three
available modeling prorpdurf‘% known
as Tiers 1, 2, and 3. The EPA is
finalizing in subpart Cf an additional
opticnal methodology based on site-
specific surface methane emissions to
determine when a landfill must install
and operate a GCCS. This alternative
emission threshold methodelogy,
referred to as “Tier 4,” is based on SEM
and demonstrates that surface methane
emissions are below a specific
threshold. The Tier 4 SEM
demonstration allows certain landfills
that exceed modeled NMOC emission
rates using Tier 1 or 2 to demonstrate
that site-specific surface methane
emissions are below a surface
concentration threshold (a landfill need
not model emissions under Tier 3 before
using Tier 4). A landfill that can
demonstrate that surface emissions are
below 506 ppm for four consecutive
quarters does not trigger the
requirement to install a GCCS even if
Tier 1, 2, or 3 calculations indicate that
the 34 Mg/yr threshold has been
exceeded. Owners or operators continue
to keep detailed records of each
quarterly monitoring demeonstration and
must submit a Tier 4 surface emissions
report annually. If a landfill measures a
surface emissions reading of greater
than 500 ppm methane, the landfill
must submit a GCCS design plan and
install and operate a GCCS.

Tier 4 is based on the results of
quarterly site-specific methane
emissions monitoring of the perimeter
of the landfill and entire surface of the
landfill along a pattern that traverses the
landfill at 30-meter (98-ft) intervals, in

addition to monitoring areas where
visual observations may indicate
elevated concentrations of LFG, such as
distressed vegetation and cracks or
seeps in the cover and all cover
penetrations. If the landfill opts to use
Tier 4 for its emission threshold
determination and there is any
measured concentration of methane of
500 ppm or greater from the surface of
the landfill, the owner or operator must
install a GCCS, and the landfill cannot
go back to using Tiers 1, 2, or 3
modeling to demonstrate that emissions
are below the NMOC threshold.

Tier 4 is allowed only if the landiill
owner or operator can demeonstrate that
NMOC emissions are greater than or
equal to 34 Mg/yr, but less than 50 Mg/
yr using Tier 1 or Tier 2. If both Tier 1
and Tier 2 indicate NMOC emissions of

50 Mg/yr or greater, Tier 4 cannot be
used. In addition, a wind barrier must
be used for Tier 4 when the average
wind speed exceeds 4 miles per hour
(mph}{or 2 meters pm second), or gusts
are above 10 mpl. Tier 4 measurements
cannot be conducted if the average wind
speed exceeds 25 mph. Wind speed
must be measured with an on-site
anemometer with a continuous recorder
and data logger for the entire duration
of the monitoring event. The average
wind speed must be determined at 5-
minute intervals. The gust must be
determined at 3-second intervals.
Further, when conducting Tier 4
monitoring, the sampling probe must be
held no more than 5 centimeters above
the landfill (e.g., using a mechanical
device such as a wheel on a polej. Tier
4 measurements cannot be conducted if
the average wind speed exceeds 25 mph

In addition, landfills with a non-
regulatory GCCS are allowed to operate
the GCCS during the Tier 4 SEM
demonstration, however, the GCCGS must
have operated at least 75 percent of the
hours during the 12 months leading up
to the Tier 4 SEM demeonstration.

3. Subcategory of Closed Landfills

Because many landfills are closed and
do not produce as much LFG, the EPA
is finalizing the propesed subcategory
for landfills that close on or before
September 27, 2017. Landfills in this
subcategory will continue to be subject
to an NMOC emission threshold of 50
Mg/yr for determining when controls
must be installed or can be removed,
consistent with the NMOC thresholds in
subparts Cc and WWW of 40 CFR part
60. These closed landfills would also be
exempt from initial reporting
requirements (i.e., initial design
capacity, initial NMOC emission rate,
GOCS design plan, initial annual report,
closure report, equipment removal
report, and initial performance test
report}, provided that the landfill
already met these requirements under
subparts Go or WWW of 40 CFR part 60.
4. Criteria for Removing GCCS

Landfill emissions increase as waste
is added to a landfill, but decline over
time; as waste decays, a landfill
produces less and less methane and
other pollutants. In the proposed
Emission Guidelines (80 FR 52112}, t
EPA recognized that many open
landfills subject to the Emission
Guidelines contain inactive areas that
have experienced declining LFG flows.
Therefore, the EPA is finalizing criteria
far determining when it is appropriate
to cap, remove, or decammission a
portion of the GCCS. The criteria for
capping, removing, or decommissioning
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the GCCS are: (1) The landfill is closed,
(2) the GCCS has operated for at least 15
years or the landfill owner or operator
can demonstrate that the GCCS will be
unable to operate for 15 years due to
declining gas flows, and (3) the
calculated NMOC emission rate at the
landfill is less than 34 Mg/yr on three
successive test dates. For landfills in the
closed subcategory, the NMOC emission
rate threshold for removing controls is
50 Mg/vr.

5. Excluding Non-Productive Areas
From Control

The EPA is finalizing a provision that
allows the use of actual flow data when
estimating NMOC emissions for the
purposes of excluding low- or non-
producing areas of the landfill from
control. Owners or operators of landfills
with physically separated, closed areas
may either model NMOC emission rates,
or may determine the flow rate of LFG
using actual measurements, to
determine NMOC emissions. Using
actual flow measurements yields a more
precise measurement of NMOG
emissions for purpeses of demonstrating
the closed area represents less than 1
percent of the landfills total NMOC
emnissions. The Emission Guidelines
historically allowed owners or operators
to exclude from control areas that are
non-productive. In this final action, the
retained the 1 percent criteria level,
rather than raising it, to prevent
landfills from excluding areas from
control unless emissions were very low.
But, to help owners or operators
demonstrate that a non-productive area
may be excluded from control, the final
rule allow the owner or operator to use
site-specific flow measurements to
determine NMOC emissions.

6. Landfill Gas Treatment

The EPA is finalizing twe provisions
related to LFG treatment. First, the EPA
is clarifying that the use of treated LFG
is not limited to use as a fuel for a
stationary cembustion device but alse
allows other beneficial uses such as
vehicle fuel, proeduction of high-Btu gas
for pipeline injection, and use as a raw
material in a chemical manufacturing
process. Second, the EPA is defining
“treated landfill gas” as LFG processed
in a treatment system mesting the
requirements in 40 CFR part 89, subpart
Cf, and defining “treatment system’" as
a system that filters, de-waters, and
compresses LFG for sale or beneficial
use. Owners or operators must develop
a site-specific freatment system
monitoring plan that includes
monitoring parameters addressing all
three elements of treatment (filtration,
de-watering, and compression) to ensure

the treatment system is operating
properly for each intended end use of
the treated LFG. Thev also must keep
records that demonstrate that such
parameters effectively monitor filtration,
de-watering, and compression system
performance necessary for each end use
of the treated LFG. The treatment
system monitoring plan must be
submitied as part of the landfill’s title V
permit application. The permitting
autherity will review the permit
application, including the treatment
system monitoring plan, as part of the
general permitting process. The
treatment system monitoring parameters
would be included in the permit as
applicable requirements and thus
hecome enforceahle conditions {i.e., the
landfill menitors the freatment system
mumemg parameters and maintains
them in the specified range).

B. What are the moniforing,
recordkeeping, and reporting
requirements?

1. Wellhead Monitoring

The operational standard, corrective
action, and corresponding
recordkeeping and reporting remain for
temperature and maintaining negative
pressure at the wellhead. The EPA is
removing the operational standards for
nitrogen/oxygen levels at wellheads.
Thus, the EPA is removing the
corresponding requirement to take
corrective action for exceedances of
nitrogen/oxygen at wellheads. These
adjustments to the wellhead monitoring
parameters apply to all landfills.
Although landfill owners or operators
are niot required to take corrective action
based on exceedances of nitrogen/
oxygen levels at wellheads, they are
required to monitor nitrogen/oxygen
levels at wellheads on a monthly hasis
to inform any necessary adjustments to
the GCCS and must maintain records of
all monthly readings. The landfill owner
or operator must make these records

available tc the Administrator upon
request.

2. Surface Monitoring

The EPA is finalizing the proposed
requirement to monitor all surface
penetrations. Landfills must conduct
SEM at all cover penetrations and
openings within the area of the landfill
where waste has been placed and a
GOCS is required to be in place and
operating according to the operational
standards in 40 CFR part 60, subpart Cf.
Specifically, landfill owners or
operators must conduct surface
monitoring on a quarterly basis around
the perimeter of the collection area and
along a pattern that traverses the landfill

at no more than 30 meter intervals, at all
cover penetrations, and where visual
observations may indicate the presence
of elevated concentrations of LFG, such
as distressed vegetation and cracks or
seeps in the cover. Cover penetrations
include wellheads, but do not include
items such as survey stakes, fencing or
litter fencing, flags, signs, trees, and
utility };ol{,;

3. Corrective Action

The owner or operator must measure
the LFG temperature at the wellhead
and gauge pressure in the gas collection
header applied to each individual well
on a monthly basis. If there is an
exceedance (i.e., LFG temperature of 5
degrees Celsius (1 31 degrees Fdhrenhelt)
or positive pressure), the owner or
operator must initiate corrective action
within 5 days. If the temperature
exceedance or positive pressure cannot
he resolved within 15 days, then the
owner or operator must determine the
appropriate corrective action by
conducting a root cause analysis and
correct the exceedance as soon as
practicable, but no later than 8¢ days
after the first measurement of the
temperature exceedance or positive
pressure. For corrective action that takes
longer than 60 days to fully implement,
the owner or operator must also conduct
a corrective action analysis and develop
an implementation schedule for the
corrective action that does not exceed
120 days. The owner or operator must
also notify the Administrator of any
corrective action exceeding 60 days
within 75 days and also include a
description of the root cause analysis,
corrective action analysis and
implementation schedule in the annual
report. If corrective action is expected to
take longer than 120 days after the
initial exceedance, the owner or
operator must submit the corrective
action plan and corresponding
implementation timeline to the
Administrator for approval within 75
days of the first measurement of positive
pressure. Owners o1 operators must
keep records of corrective action
analyses. Owners or operators must
include corractive action records in the
annual compliance report for corrective
actions that take more than 60 days to
implement.

4. Update and Approval of Design Plan

The EPA is reaffirming some
requirements and revising others to
address design plans. Design plans must
continue to be prepared and approved
by a professional engineer. The landfill
owner or operator must then notify the
Administrator that the plan is
completed and provide a copy of the
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plan’s signature page. The
Administrator will now have 90 days to
make a decision about whether the plan
should be submitied for review. If the
Administrator chooses to review, the
approval process continues at outlined
in this section. However, if the
Administrator indicates that submission
is not required or doesn’t respond
within 90 days, the landfill owner or
operator can continue to implement the
plan with the recognition that they are
proceeding at their own risk. In the
event that the design plan is required to
be modified to obtain approval, the
owner/operator must take any steps
necessary to conform any prior actions
to the approved design plan and any
failure to do so could resultin an
enforcement action.

The EPA is also finalizing two criteria
for when an affected source must update
its design plan and submit it to the
Administrator for approval. A revised
design plan must be submitted on the
following timeline: (1) Within 90 days
of expanding operations to an area not
covered by the previously approved
design plan; and (2] prior to installing
or expanding the gas collection system
in a manner other than the one
described in the previous design plan.
The final rule continues to require
landfill owners or operators to prepare
both an initial and revised design plan.
5. Electronic Reporting

The EPA is requiring owners or
operators of existing MSW Landfills to
submit electronic copies of certain
required performance test reports,
NMOC emission rate reports, annual
reports, Tier 4 emission rate reports, and
wet landfilling practices through the
EPA’s Central Data Exchange (CDX)
using the Compliance and Ermissions
Data Reporting Interface (CEDRI).
Owners or operators are allowed to
maintain electronic copies of the
records in lieu of hardeopies to satisfy
federal recordkeeping requirements.

The requirement to submit
performance test data electronically to
the EPA applies only to those
performance tests conducted using test
methods that are supperted by the
Electronic Reporting Teol (ERT). A
listing of the pollutants and test
methods supported by the ERT is
available at: www3.epa.gov/ttn/chief/
ert/fert_info.html When the EPA adds
new methods to the ERT, a notice will
be sent out through the Clearinghouse
for Inventories and Emissions Factors
(CHIEF) Listserv (www.epa.gov/air-
emissions-inventories/emissions-
inventory-listservs} and a notice of
availability will be added to the ERT
Web site. You are encouraged to check

the ERT Web site regularly for up-to-
date information on methods supported
by the ERT.

The EPA believes that the electronic
submittal of the reports addressed in
this rulemaking will increase the
usefulness of the data contained in
those repeorts, is in keeping with current
trends in data availability, will further
assist in the profection of public health
and the environment and will
ultimately result in less burden on the
regulated community. Electronic
reporting can also eliminate paper-
based, manual processes, thereby saving
time and resources, simplifying data
entry, elimina‘ting redundancies,
minimizing data reporting errors and
providing data quickly and accurately to
the affected facilities, air agencies, the
EPA and the public.

The EPA Weh site that stores the
submitted electronic data, WebFIRE,
will be easily accessible to everyone and
will provide a user-friendly interface
that any stakeholder could access. By
making the records, data, and reports
addressed in this rulemaking readily
available, the EPA, the regulated
community, and the public will benefit
when the EPA conducts its CAA-
required reviews. As a result of having
reports readily accessible, our ability to
carry out comprehensive reviews will he
increased and achieved within a shorter
period of time.

We anticipate fewer or less substantial
information collection requests (ICRs) in
conjunction with prospective CAA-
required reviews may be needed. Under
an electronic reporting systemn, the EPA
would have air emissions and
performance test data in hand; we
would not have to collect these data
from the regulated industry. The data
would provide useful information on
actual emissions, types of controls in
place, locations of facilities, and other
data that the EPA uses in conducting
required reviews ot fufure assessments.
We expect this to result in a decrease in
time spent by industry to respond to
data collection requests. We also expect
the ICRs to contain less extensive stack
testing provisions, as we will already
have stack test data Ploa;tmnia;a]],y.
Reduced testing requirements would be
a cost savings fo industry. The EPA
should alsc be able to conduct these
required reviews more quickly. While
the regulated community may benefit
from a reduced burden of ICRs, the
general public benefits from the
agency’s ability to provide these
required reviews more quickly, resulting
in increased public health and
environmental protection.

Air agencies could benefit from more
streamlined and automated review of

the electronically submitted data.
Having reports and associated data in
electronic format will facilitate review
through the use of software “search”
options, as well as the downloading and
analyzing of data in spreadsheet format.
The ability to access and review air
emission report information
electronically will assist air agencies to
more quickly and accurately determine
compliance with the applicable
regulations, potentially allowing a faster
response to viclations which could
minimize harmful air emissions. This
benefits both air agencies and the
general public.

For a more thorough discussion of
electronic reporting rpquirpd by this
rule, see the discussion in the proposed
NSPS (79 FR 41818} and the 2015
proposed Emission Guidelines (80 FR
52127). In summary, in addition to
supporting regulation development,
control strategy development, and other
air pollution control activities, having
an electronic database populated with
performance test data will save
industry, air agencies, and the EPA
significant time, money, and effort
while improving the quality of emission
inventories and air quality regulations
and enhancing the public’s access to
this important information.

6. Landfills Recirculating Leachate or
Adding Other Liquids

In the ANPRM and proposed
Emission Guidelines, the EPA sclicited
input on whether additional action
should be taken to address emissions
frem wet landfills. As discussed in
section VI.A.3 of this preamble, there
were a wide variety of perspectives
provided in the public cornments, and
while many cominenters supported
separate thresholds for wet landfills, the
EPA did not receive sufficient data to
support a separate subcategory for
landfills adding leachate or other
liquids. In addition, the EPA has several
other pending regulatory actions that
could affect wet landfills. Accordingly,
the EPA believes if is appropriate to
further assess emissions from wet
landfills prior to taking additional
action. Therefore, the EPA is finalizing
electronic reporting of additional data
elements, as discussed in Section V.A.3
of this preamble, to inform potential
action on wet landfills in the future.
C. Startup, Shutdown, and Malfunction
Provisions

The standards in 40 CFR part 60,
subpart Cf, apply at all times, including
periods of startup or shutdown, and
periods of malfunction. The EPA is

reaffirming the work practice standard
applicable during S3M events wherein
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the landfill owner or operator is
required to shut down the gas mover
system and close all valves in the
collection and control system
potentially contributing to the venting
of the gas to the atmosphere within 1
heour of the collection or control system
not operating. The landfill owner or
operator must also keep records and
submit reports of all periods when the
collection and control device is not
operating,

V. Summary of Significant Changes
Since Proposal

A. Changes to Monitoring.
Recordkeeping, and Reporting
1. Wellhead Monitoring

Although the EPA is finalizing the
proposed removal of wellhead
operaticnal standards for nitrogen/
oxygen, the EPA has decided to retain
the operational standards for
temperature. The temperature standards
were considered to be an e
indicator for fires, as discussed in
Section VI.A.1 of this preamble.

2. Corrective Action

We are revising the procedural
requirements for correcting positive
pressure and temperature by allowing
owners or eperators 60 days to correct
exceedances. If the owner or operator
cannot achieve negative pressure or
temperature of 55 degrees Celsius (131
degrees Fahrenheit) by 60 days after the
initial exceedance, owners or operators
must conduct a root cause analysis to
identify the most appropriate corrective
action, which can include, but is not
limited to, expanding the GCCS. For
corrective action that takes longer than
60 days, owners or operators must
develop an implementation schedule to
complete the corrective action as soon
as practicable, but no more than 120
days following the initial positive
pressure or temperature reading.
Additionally, owners or operators must
keep records of the corrective action
analysis. Owners or operators must
submit the corrective action and
corresponding implementation timeline
to the Administrator for approval when
implementation of the corrective action
is expected to take longer than 120 days
after the initial exceedance.

This change provides flexibility te
owners or operators in determining the
appropriate remedy, as well as the
timeline for implementing the remedy.
3. Landfills Recirculating Leachate or
Adding Other Liquids

The EPA is adding additicnal
electronic reporting requirements for
wet areas of landfills. The additional

reporting applies to areas of the landfill
that have recirculated leachate within
the last 10 vears and to areas where
other liquids were added within the last
10 years,

The EPA is requiring these landfills to
annually report quantities of liquids
added and/or leachate recirculated. The
first report will contain historical
quantities, where those data are
available in on-site records. The EPA is
also requiring the landfill to report the
surface area over which the liquids are
added or the leachate is recirculated
during each reporting year. The EPA is
also requiring the landfill to report the
total waste disposed in the area with
recirculated leachate or added liquids as
well as the annual waste acceptance
rates in those same areas. As discussed
in Section VL.A.3 of this preamble, this
additional electronic reporting for wet
landfills will inform potential future
action on wet landfills.

4. Portable Gas Analyzers

We are allowing the use of portable

gas composition analyzers in
con]unrtlon with Method 3A to monitor
the oxygen level at a wellhead. A
portable analyzer may be used to
monitor the oxygen level at a wellhead
provided that it is calibrated and meets
all QA/QC requirements according to
Method 3A. ASTM 1652211 may be
used as an alternative to Method 3A for
wellhead monitoring as long as all the
quality assurance is conducted as
required by ASTM D6522-11. To use
ASTM D6552-11, the sample location
must be prior to combustion.

This change allows owners or
operators to employ devices that are
commonly used in practice to measure
wellhead parameters. This change also
eliminates the need for the landfill
owner or operator to request portable
analyzers as an alternative, as well as
the need for agency review or approval
of such requests. In addition to
providing reliable results when used
properly, portable analyzers have a
number of benefits, including commen
use, the ability to provide additional
information on gas composition, and the
ability to download data to a
spreadsheet for easy access and
analysis.

5. More Precise Location Data

The EPA is finalizing a requirement
for landfills to report the latitude and
longitude coordinates of each surface
emissions exceedance {500 ppm
methane or greater), as proposed, except
the instrument accuracy must be at least
4 meters instead of 3 meters. This
change will provide a more robust and
long-term record of GCCS performance.

Landfill owners or operators and
regulators can use locational data to
gain perspective on how the LFG
collection system is functioning over
time and ewners or operators will be
able to track trends in GCCS
performance and cover practices to
ensure a well operating system and
minimize emissions,

B. Tier 4

The EPA is finalizing the use of Tier
4 8EM as an alternative way of
determining when a landfill must install
a GCCS; however, in the final rule, the
final Tier 4 emissions threshold
determination can be used only at
landfills that have moedeled NMOCG
emissions using Tier 1 or Tier 2 of
greater than or {,qual to 34 Mg/vr but
less than 50 Mg/yr because the landfills
NESHAP (40 CFR part 63, subpart
AAAA) requires landfills that have
modeled NMOC emissions of 50 Mg/yr
or greater to install and operate a GOCS
irrespective of surface emissions. If both
Tier 1 and Tier 2 indicate NMOC
emissions of 50 Mg/yr or greater, Tier 4
cannot be used {a landfill need not
model emissions under Tier 3 before
using Tier 4). In order to verify that the
landfill is eligible for Tier 4, the EPA is
finalizing a provision to require landfill
owners or operators that choose to use
Tier 4 to continue to conduct Tier 1 and
Tier 2 NMOC emission rate calculations
and report results in the annual report.

The EPA is also limniting the use of
Tier 4 at landfills with a GCCS installed.
In order for a landfill with an
operational GCCS to qualify for Tier 4,
the GCCS must have operated for at
least 75 percent of the 12 months prior
to initiating Tier 4 testing. The EPA is
finalizing reporting and recordkeeping
requirements for the annual operating
hours of destruction devices in order te
verify that a landfill with a GOCS
installed and opting for Tier 4 meets the
(GCCS criteria for having operated the
system.

In addition, the EPA is finalizing
specific requirements for the use of Tier
4 for emission threshold determinations
related to wind speed. Since accurate
measuremments can be compromised in
even moderately windy conditions, the
EPA is requiring the owner or operator
to use a wind barrier, similar to a funnel
or other device, to minimize surface air
turbulence when onsite wind speed
exceeds the limits in the rule. Thus,
when a wind barrier is used, the final
rule allows the Tier 4 surface emissions
demonstration to proceed when the
average on-site wind speed exceeds 4
mph, or gusts exceed 10 mph. Tier 4
measurements cannot be conducted if
the average wind speed exceeds 25
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mph. Although we are aware of the use
of wind harriers in the field, the EPA
infends to provide additional guidance
on their use. In addition, the owner or
operator must take digital photographs
of the instrument setup, including the
wind barrier. The photographs must be
time and date-stamped and taken at the
first samphn? lecation prior to sampling
and at the last sampling location after
sampling at the end of each sampling
day, for the duration of the Tier 4
monitoring demonstration. The owner
or operator must maintain those
photographs per the recordkeeping
requirements. Wind speed must be
measured with an on-site anemometer
with a continuous recorder and data
logger for the entire duration of the
monitoring event. The average wind
speed must be determined at 5-minute
intervals. The gust must be determined
at 3-second intervals. Further, when
taking surface measurements, the
sampling probe must be held no more
than 5 centimeters above the landfill
surface (e.g., using a mechanical device
such as a wheel on a pole}.

The EPA is also finalizing reporting
and recordkeeping requirements to
ensure that a GCCS is installed in a
timely manner and to improve the
transparency of SEM testing. To ensure
that a GCCS is installed in a timely
manner, the EPA is requiring a GCCS to
be installed and operated within 30
months of the meost recent NMOC
emission rate report in which the
calculated NMOC emission rate equals
or exceeds 34 Mg/vyr according to Tier
2, once there is any measured
concentration of methane of 500 ppm or
greater from the surface of the landfill,
To improve the transparency of SEM
testing, landfill owners or operators
must nohfv the delegated authority 30
days prior to conducting Tier 4 fests and
maintain records of all SEM menitoring
data and calibrations. In addition,
landfill owners or aperators must take
and store digital photographs of the
instrument setup. The photographs
must be time and date-stamped and
taken at the first sampling location prior
to sampling and at the last sampling
location after sampling at the end of
each sampling day, for the duration of
the Tier 4 monitoring demonstration.

C. Changes To Address Closed or Non-
Productive Areas

1. Closed Landfill Subcategory

The closed landfill subcategory is
expanded to include those landfills that
close on or before September 27, 2017
which is 13 months after publication of
the final Emission Guidelines. This
change gives landfills that closed or are

planning to close fime to complete the
steps to reach closure.

2. Criteria for Removing or
Decommissioning GCCS

The GCCS can be capped or removed
when a landfill owner or operator
demonstrates that (1) the landfill is
closed, (2) the GCCS has operated for at
least 15 years or the landfill owner or
operator can demonstrate that the GCCS
will be unable to operate for 15 years
due to declining gas flows, and {3) the

caleulated NMOC emission rate at the
landfill is less than 34 Mg/vyr on three
consecutive test dates (50 Mg/vr for the
closed landfill subcategory). The final
rule does not contain a GCCS removal
criterion based onn SEM.

D. Startup, Shutdown, and Malfunction
Provisions

In the 2015 Emission Guidelines
proposal (80 FR 52103}, the EPA
clarified that standards apply at all
times, including periods of SSM. The
EPA also added requirements to
estimate emissions during S8M events.
Consistent with Sierra Club v. EPA, 551
F.ad 1018 (D.C. Cir. 2008}, the EPA is
clarifying that the standards in the
Emission Guidelines, once implemented
througli an EPA-approved state plan or
a promulgated federal plan, apply at all
times. In recognition of the unique
nature of landfill emissions, and
consistent with the need for standards
to apply at all times, including during
periods of 8SM, the EPA is reaffirming
a work practice standard that applies
during SSM events. During such events,
owners or operators must shut down the

gas mover system and close within 1
hour all valves in the collection and
control system contributing to the
potential venting of the gas tc the
atmosphere. The landfill cwner or
operator must also keep records and
submit reports of all periods when the
collection and control device is not
operating.

E. Other Corrections and Clarifications

The use of EPA Method 25A and
Method 18 (on a limited basis, e.g.,
specific compounde like methane] are
included in the final rule. Method 25A
in eonjunction with Method 18 (for
methane} or Method 3C can be used fo
determine NMOC for the outlet
concenfrations less than 50 ppm NMOGC
as carbon.

V1. Rationale for Significant Changes
Since Proposal

After considering public comments
and further analyzing the available data,
the EPA made several changes in this
final rule relative to what we proposed.

A complete list of public comments
received on the proposed rule and the
responses to them can be viewed in the
document “Responses to Public
Comments on EPA’s Standards of
Performance for Municipal Solid Waste
Landfills and Emission Guidelines and
Compliance Times for Municipal Solid
Waste Landfills: Proposed Rules”
{hereafter “Response to Cominents
document”), which is available in
Docket EPA-HOQ-OAR-2014-0451. This
section of the preamble summarizes
comments and presents responses to
those comments for only those
provisions that have changed since the
2015 proposed Emission Guidelines.

A. Changes to Monitoring,
Borordkrﬂopmff and Reporting

1. Wellhead Monitoring

In the 2014 proposed NSPS, the EPA
requested comment on alternative
wellhead monitoring requirements,
including potential exclusion from the
temperature and nitrogen/oxygen
monitoring reguirerents, or a reduction
in the frequency of this monitoring. For
example, the EPA indicated that it could
reduce the frequency of wellhead
monitoring for these three parameters
(temperature and nitrogen/oxygen} from
monthly to a quarterly or semi-annual
schedule. The EPA requested comments
on whether the potential exclusion
should apply to a subset of landfills or
landfill areas hased on heneficial use of
LFG.

In the 2015 proposed Emission
Guidelines, the EPA propobpd to remove
the operational standards (i.e., the
requirement to meet operating limits)
for temperafture and nitrogen/oxygen at
the wellheads, thus removing the
corresponding requirement to take
corrective action for exceedances of
these parameters. This approach was
taken to eliminate the need for cwners
or operators to request higher operating
values (HOVs) for these parameters,
submit alternative timelines for
COIT P(‘Tn e action, or expand the GCCS to

38 eding these wellhead
standards. The EPA proposed fo
maintain the requirement to monitor
nitrogen/oxygen and temperature on a
monthly basis, but to remove the
requirement to report exceedances from
fluctuations or variations in these
parameters in the annual reports.

sad of annual reporting, the EPA
¢d that landfill owners or
operafors maintain the records of this
monthiy monitoring on site to inform
any necessary adjustments to the GCCS
and make these records available to the
Administrator upon request. The EFA
proposed to maintain the requirement to
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operate the GCCS at negative pressure
and in a manner that collects the most
LFG and minimizes losses of LFG
through the surface of the landfill. The
EPA alsec requested comments on
whether it should add a requirement to
monitor wellhead flow rate, ar any other
wellhead monitoring parameters, that
would help to ensure a well-operated
GCCS (80 TR 52138).

Comment: Several commenters want
the EPA to maintain the wellhead
operational standards, including states
industry consultants, and
environmental organizations, with one
environmental organization stating that
these wellhead parameters are the only
warning signal for potential fire hazards.
One state stated that the removal of the
operational standards could lead to
some landfill owners or operators not
operating the GCCS in an effective
manner, thus creating a potential for
increased LFG emissions through the
landfill surface.

Many other commenters supported
removing the nitrogen/axvgen and
temperature operational standards,
including industry, some states), and
the Small Business Assoclation. Several
commenters indicated that a lack of
response to or approval of HOV requests
or alternative timelines for corrective
action, despite appropriate justification,
is a significant administrative barrier in
the current Emission Guidelines. These
commenters stated that a lack of
response to or approval of HOVs results
in owners or operators having to install
new wells to correct for temperature or
oxygen excesdances even though such
expansion of the GCGS does not correct
the exceedance and may be contrary to
a well-operated GCCS. One commenter
stated that removing the operational
standards would alleviate one of the
most significant barriers to installing
interim gas collection measures and

would dHPVId the corresponding
administrative burden of requesting
HOVs. Other commenters stated that
removing the operational standards
would not only reduce administrative
burden, but would also facilitate early
installation of GCCS and the use of
appropriate best management practices
to maximize gas collection. Two
commenters from state agencies agreed
with removing the operational
standards, and agreed with retaining
monthly monitoring of temperature and
nitrogen/oxygen and retaining the
corresponding monitoring data

Several commenters Gug,gesh,d that
certain mnmturmg data should be
reported on a semi-annual basis so that
agencies can identify or prevent fires.
For example, state agency commenters
suggested that the EPA require semi-

annual reperting of wellhead readings
ahove 5 percent axygen and 130 degrees
Fahrenheit, which was supported by
supplemental comments received from
the industry and industry trade
organizations. One comimenter also
suggested reporting of any subsurface
fire. One regional agency wanted the
results to be reported if temperature
exceeds 150 °F and also suggested
reporting any methane to carban
dioxide ratic less than 1.

Commenters that supported removal
of the operational standards for
temperature and nitrogen/oxygen alsc
contended that the nitrogen/oxygen and
temperature wellheads parameters are
poor indicators of landfill fires or
inhibited decomposition and that
landfill owners or operators already
have their own incentive to prevent
landfill fires. Commenters added that
expanding the LFC collection system by
dulhng new wells may introduce more
air into the land#ill, which can
exacerbate a fire and actually increase
oxygen content. Commenters {0451
0178, 0451-0167, 02150191, 06215
0121) that favored retaining the
operational standards for temperature
and nitrogen/oxygen contend that
temperature and nitrogen/oxygen data
are essential to inform regulators of the
presence of the potential for a landfill
fire.

Hesponse: After carefully considering
public comments and available data, the
EPA is removing the operational
standards {J.e., the requirement to mest
operating limits) for nitrogen/oxygen,
but not temperature. Landfill owners or
operators must continue to monitor
nitrogen/oxygen on a monthly basis,
however, to ensure that the GCCS is
well maintained and operated. collects
the most L¥G, and minimizes losses of
LFG through the surface of the landfill.
Landfill owners or operators must
maintain records of this monthly
monitoring and make these records
available to the Administrator upon
request. The EPA is requiring monthly
monitoring and recordkeeping for these
wellhead monitoring parameters (i.e.,
oxygen, nitrogen, temperature, and
pressure}, since these are key indicators
that are already being momnitored by
landfill owner or operators to determine
how well the landfill is being operated,
including the capturing and destraying
landfill gas, promoting efficient
anaerobic decomposition and/or
preventing landfill fires.

Because of concerns regarding fire
hazards, the EPA is retaining the
operational standard for temperature.
Landfill owners ar operators must
electronically submit, as part of their
annual report, all readings that show

LFG temperatures greater than 55
degrees Celsius (131 degrees
Fahrenheit], and document the root
cause and corrective action taken to
correct for this exceedance, as discussed
in section VI.A.2 of this preamble.
While several commenters supported
removing the temperature parameter,
other commenters were cancerned with
fire risks if the parameter was removed.
In addition, given the EPA experience
with consent decrees and other
enforcement actions involving elevated
temperature values, the EPA has
decided to retain temperature as an
operating standard in the final rule, This
overall approach will reduce the
number of requests for higher operating
values and alternative timeliness for
nitrogen/oxygen parameters. In
addition, note that regulatory agencies
can request data records of oxygen,
nitrogen, or temperature monitoring, as
measured on a monthly basis, at any
time.

Landfills are subject to 40 CTR part
60, subpart A. These provisions require
landfill owners or operators, to the
extent practicable, to maintain and
operate any affected facility including
associated air pollution cantrol
equipment in a manner consistent with
good air pollution control practice for
minimizing emissions. Due to the
extreme environmental consequences of
a subsurface landfill fire, these
provisions cobligate landfill owners or
operators to take all practical steps
necessary to avoid landfill fires. While
this action removes requirements to
meet operational standards for nitrogen/
oxygen at wellheads and to make
corrective actions, landfill owners or
operators must continue all due
diligence to ensure that the GCCS is not
overdrawn, thereby creating a
flammable subsurface environment.

Because the corrective action
requirements for certain parameters
have been retained, the EPA is
reatfirming its provisions for HOVs. The
HOV provisions were originally enacted
to address variations in temperature
between landfilis and between welis.
With a sufficient demonstration (i.e.,
supporting data showing the elevated
parameter does not cause fires or
significantly inhibit anaerobic
decomposition by killing methanogens),
an HOV may be established for
temperature, nitrogen, or oxygen ata
particular well. The EPA encourages
regulatory authorities review requests
for HOVs in a timely manner and to
make use of these mechanisms where
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appropriate.#? States may alsc consider
HOVs when developing state plans.

2. Corrective Action

In a 1998 Federal Register notice (63
FR 32748, June 16, 1998}, the EPA
amended the wellhead monitoring
provisions of 40 CFR part 60, subpart
WWW, to allow an alternative titneline
for correcting wellhead exceedances to
be submitted to the Administrator for
approval. The rule change made the
wellhead monitoring provisions
consistent with the SEM provisions,
which allow an alternative remedy and
corresponding timeline for correcting an
exceedance to be submitted to the
Administrator for approval. The EPA
noted in the 1998 preamble that any
timeline extending more than 120 da‘y
must be approved by the regulating
agency. Since 1998, questions have been
raised about the timing of correcting
wellhead exceedances and whether a
landfill needs agency approval for
corrective action timelines that exceed
15 calendar days but are less than the
120 days allowed for expanding the
GCCS.

In the 2615 Emission Guidelines
proposal, the EPA clarified its intent
and outlined a corresponding timeline
for correcting positive pressure at a
wellhead. The EPA proposed that a
landfill must submit an alternative
corrective action timeline request to the
Administrator for approval if the
landfill cannot restore negative pressure
within 15 calendar days of the initial
failure to maintain negative pressure
and the landfill is unable to {or does not
plan to) expand the gas collection
systemn within 120 da‘ys of the initial
exceedance. The EPA explained in the
preamble that it did not specify a
schedule in the proposed rule language
by when a landfill weould need to
submit alternative timeline requests
because the EPA determined that
investigating and determining the
appropriate corrective action, as well as
the schiedule for implementing
corrective action, would be site specific
and depend on the reason for the
exceedance {80 FR 52126). In addition,
the EPA requested comment (80 FR
52126) on an alternative timeline that
extends the requirement for notification
from 15 days to as soon as practicable,
but no later than 60 days from when an
exceedance is identified. In the 2014
ANPRM, the EPA had requested

those
egt atory
g"" ance ior HOV can be found at
1 //www.epa.ohic, 70‘1/porta1=:/74/do*urmnt/
guidance/gd 1002.pdf.

comment on the same approach, as well
as whether 60 days is the appropriate
time to make necessary repairs.

Comment: The EPA received
comments on the proposed changes,
including the time allowed for
corrective action and for submitting
alternative timeline requests for
approval by the Administrator.
Regarding the timeframe for submitting
a request, several state agencies
recommended extending the 15-day
timeline for a request to be submitted
and indicated that 15 days is not
sufficient time to evaluate the problem
and plan for corrective action, which
may often involve construction
activities, There were varied opinions
from the state agenciss on what length
of time bevond 15 days is appropriate.
Two agencies supported an extension to
as soon as practicable but no later than
60 days, other agencies specified that
the request should be submitted within
30 days from the initial exceedance.

Industry representatives from private
and publicly owned landfills as well as
waste industry consultants opposed the
requirement to submit a request for an
alternative corrective action timeline
within 15 days. The commenters were
concerned that 15 days is not enough
time to assess the appropriate solution
across miles of interconnected piping.
In addition, the commenters were
concerned that a 15-day time period
would increase the paperwork for both
the landfill and the reviewing regulatory
agency. One commenter indicated that
while many repairs can be completed
within 6¢ days, some repairs, especially
in cold weather climates, may take
longer. One industry commenter
suggested that a timeframe of 90 days to
complete any adjustments or repairs is
appropriate. If the corrections could not
be made within 90 days, the commenter
stated that the landfill would be
prepared to have the system expanded
within 120 days.

Industry commenters raised the issue
that the timeline for corrective action for
surface exceedances in the current
subpart WWW regulations, 40 CFR
60.755{c){4){v), allows 120 days to
install a new well or other collection
device or submit an alternative timeline
for another corrective action. These
commenters also indicated that the 1998
NSPS amendments modified the
corrective action for wellhead parameter
exceedances to be consistent with the
timeframe allowed for correcting surface
exceedances (63 FR 32748, June 16,
1998). The commenters also noted that
the 1998 amendments recognized that
installation of a new well may not
always be the appropriate corrective

action for remedying a welthead
excesdance.

Despite the 1998 rule amendments,
several of these industry commenters
note that interpretation and
implementation of the 1998
amendments to 40 CFR 60.755(a)(3)
have been inconsistent, with some
agencies only requiring the landfill
owner or operator to submit requests if
the corrective action will take longer
than 120 days. Other states have taken
the peosition that any exceedances that
cannot be resolved within 15 days must
automatically result in a requirement to
expand the GCCS. One comimenter
referenced determinations that required
landfills to submit an alternative
timeline request within 15 days. One
commenter indicated that the original
rule never anticipated notification and a
request for an alternative compliance
timeline within 15 days, while another
commenter indicated that the state of
Texas requires landfills to submit
alternative timelines only if the
corrective action requires more than 120
days to complete.

In consideration of the 1998 final rule
notice, industry commenters
recommended that EPA require landfill
owrlers or operators to submit an
alternative timeline request for approval
as soon as practicable and only in
circumstances in which a system
expansion or alternative corrective
action will require more than 120 days
to complete. One of the comimenters
(Republic 0451-0176j suggested that
this approach was consistent with the
Petroleum Refineries NSPS (40 CFR part
60, subpart Ja). The cominenter noted
that while the Landfills NSPS requires
special approval to avold the default
corrective action of expanding the

GCCS, the Refineries NSPS requires a
root cause analysis to identify the
appropriate corrective action, without
specitving a default approach. The
Refineries NSPS requires a root cause
analysis and a corrective action analysis
for exceedances and requires the facility
to implement the corrective action
within 45 days. If the corrective action
cannot be completed in 45 days, the
refinery must document and record all
corrective actions completed to date.
For actions not fully completed by day
45, they must de‘\mlop an
implementation schedule, as soon as
practicable, for beginning and
completing all corrective action.

One commenter provided some ideas
for landfills to demonstrate good faith
effort to comply with the 120-day
corrective action schedule. They
suggested the rules clarify that the
landfill owner or operator is required to
submit a notification to the agency that

Attachments 17

ED_002691_00000122-00020



592645 CA GRiGEAKagild / voPRPHIE T IR LGEP August BECY B RMHEPHa refiBEfad OF 177

identifies and describes the diagnosis
performed, the results of the diagnosis,
identifies the corrective measure or
alternative remedy to be implemented
and reason(s) why system expansion is
net appropriate to correct the
exceedance. Under such an approach,
corrective measures other than
expansion that take 0-60 days to
complete from the initial exceedance
would not require any notification or
approval but they would be documented
in the annual compliance report. For
corrective actions other than expansion
that take longer than 60 days but less
than 120 days to complete, the landfill
owner or operator would notify the
regulatory agency by day 75 from the
date of the initial exceedancs. This
would allow 45 days for the agency to
review and comment, and such
netification would not require agency
approval so as not to delay the site from
procesding with and completing the
corrective action, as long as the
corrective actions are completed within
the 120-day timeframe.

Industry commenters indicated that
the timeline for corrective action is
affected by other regulations. Two of
these commenters noted that any
corrective action that involves
disturbing the final landfill cover could
delay diagnosing the problem. All of
these commenters also noted that a 60-
day timeframe is preblematic for
landfills affected by the Asbestos
NESHAP (40 CFR part 61, subpart M),
which requires a 45-day notification
prior to disturbing areas that may have
asbestos containing material.

Hesponse: The EPA is retaining the
corrective action requirements for
temperafure in addition to negative
pressure. The EPA recognizes the
importance of temperature as a critical
indicator of landfill fires and its effect
on methanogens. Further removal of the
corrective action requirements for
temperature could have the unintended
consequence of improper operation of a

GOCS which could lead to a subsurface
fire. Due to the importance of this
parameter, e-reporting requirements for
excessive temperature have also been
established to better assess landfill
fires.2?

After carefully considering the
cominents received and svaluating the
available data, the EPA is finalizing
corrective action requirements that
generally give owners or operators 60

43 The need to rely on teruperature in sddition to
ed
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Practices at hitp: s
.state.oh.us/Portals/34/document/
idance/gd_1009.pdf.

days to investigate and determine the
appropriate corrective action and then
implement that action. The EPA has
retained the requirements for
temperature and positive pressure, in
that if positive pressure or temperature
exceedances exist, action must be
initiated to ceorrect the exceedances
within 5 calendar days. This
requirement has been retained to ensure
the landfill takes prompt arTion to
ensure the GGCS remains well-operated.
The EPA recognizes, howew,r, that the
appropriate corrective action, as well as
a schedule to implement it, is site-
specific and depends on the reason for
the exceedance. Therefore, for corrective
action that takes longer than 60 days
after the initial exceedance to
implement, the EPA is providing
flexibility for the landfill to determine
the appropriate course of action based
on a root cause analysis. Specifically, if
the owner or operator cannot achieve
negative pressure or temperature of 55
degrees Celsius {131 dsgrees Fahirenheit)
at the GCCS wellhead within 15 days,
then the owner or operator must
conduct a root cause analysis and
correct the exceedance as soon as
practicable, but no later than 60 days
after positive pressure or temperature of
55 degrees Celsius (131 degrees
Fahrenheit) was first measured. An
implementation schedule is required for
exceedances that will take longer than
80 days to correct. A root cause analysis
is an assessinent conducted through a
process of investigation to determine the
primary cause, and any other
contributing cause(s}, of positive
pressure at a wellhead or temperature
above 55 degrees Celsius (131 degrees
Fahrenheit). The root cause analysis and
documentation of the corrective action
taken to restore negative pressure or
temperature of 55 degrees Celsius (131
degrees Fahrenheit) must be kept on site
as a record, but they do not have to be
submitted or appr oved.

If negative pressure or temperature of
55 degrees Celsius {131 degrees
Fahrenheit) cannet be achieved within
60 days, then the owner or operator
must develop an implementation
schedule to complete the corrective
action(s) as soon as practicable, but no
more than 120 days following the
positive pressure or temperature
reading. The owner or operator must
also notify the Administrator within 75
davs. The implementation schedule,
root cause analysis, and documentation
of the corrective action taken to restore
negative pressure or temperature of 55
degrees Celsius {131 degrees Fahrenheit)
must be submitted in the facility’s next

annual report, but these items do not
have to be approved.

If the exceedance cannot be corrected
{or is not expected to be corrected)
within 120 days, then the owner or
operator must submit the root cause
analysis, plan for corrective action to
restore negative pressure or temperature
of 55 degrees Celsius {131 degrees
Fahrenheit), and the corresponding
implementation timeline to the
Administrator. The Administrator must
approve the plan for corrective action
and the corresponding timeline. The
owner or operator must submit the
proposed corrective action and timeline
to the Administrator for approval as
soon as practicable but no later than 75
days after the initial exceedance.
Requiring approval by the
Administrator for corrective action
timelines that extend beyond 120 days
is consistent witl the corrective action
timeline for surface emissicns in 40 CFR

0.36f(c)(4){v). This approach also
prrventv the landfill cwner or operator
from delaying submittals for corrective
action requests until day 120. Once the
negative pressure has been restored, the
facility must document the corrective
actions taken in the facility’s next
annual report.

For corrective action required to
address positive pressurs or
temperature, the owner or operator must
keep a record of the root cause analysis
conducted, including a description of
the recommended corrective action(s);
the date for corrective action(s] already
completed following the positive
pressure reading dnd, and for action(s)
not already completed within 60 days of
the initial posifive pressure reading, a
schedule for implementation, including
proposed commencement and
completion dates. For corrective actions
taking longer than 60 days to correct the
exceedance, the owner or operator
would also include in the annual report
the root cause analysis, recommended
corrective action(s), date corrective
actions were completed, and schedule
for implementing corrective actions.
The owner or operator must also notify
the Administrator within 75 days. For
corrective actions taking longer than 120
days to correct the exceedance, the
owner or operator would include, in a
separate notification submitted to the
Administrator for approval as seon as
practicable, but no later than 75 days
after the initial positive pressure or
elevated temperature reading, the root
cause analysis, recommended corrective
action(s), date corrective actions taken
to date were completed, and propoesed
schedule for implementing corrective
actions.
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3. Landfills Recirculating Leachate or
Adding Other Liquids

In the ANPRM and proposed
Emission Guidelines, the EPA solicited
input on whether additional action
should be taken to address emissions
from wet landfills (J.e., landfills that
recirculate leachate or add liquids).
Commenters differed on whether the
EPA should require separate thresholds
or different lag timnes for landfills that
recirculate leachate or add liquids. (The
lag time is the time period between
when the landfill exceeds the emission
rate threshold and when controls are
required to be installed and started up.)

Comments: Commenters supported
more environmentally protective
requirements for wet landfills and
asserted that wet landfills produce more
methane but actually collect less.
Commenters said that the EPA should
shorten the lag time for installing
controls for these landfills. Other
commenters opposed separate
requirements for wet landfills and
contended that additional requirements
for wet landfills would achieve minimal
emission reductions and would result in
a significant additional burden for
landfills that recirculate leachate. One
commenter said that the EPA should
focus on potential emission reductions
at landfills that recirculate leachate.

Commenters also ditfered on what
methane generation rate (k-value)
should be used in the landfill Emission
Guidelines for wet landfills. One
commenter indicated that they have
previously provided several studies on
k-values for wet landfills to EPA and
urged the EPA to update the emission
factors for wet landfills based on this
literature prior to adjusting the control
requirements at landfills recirculating
leachate or adding other liquids.
Another commenter asked the EPA to
use higher, more representative k-
values, or perhaps a sensitivity analysis
for a range of k-values to estimate the
impacts of controlling emissions from
wet landfills in the landfills Emission
Guidelines.

Hesponse: Based on the diverse nature
of the feedback provided and several
other cutstanding EPA actions affecting
the control requirements and emission
factors for wet landfills, the EPA is not
creating separate emission threshold or
lag time requirements for wet landfills
in this action. Instead, the EPA belicves
it is appropriate to further assess
ernissions from wet landfills prior to
taking additional action on control
requirements or changes to the k-values.
As a result, the EPA is finalizing
additional electronic reporting
requirements for wet landfills with a

011 wet 1a11df111° Tho final rulo is

Himiting reporting of these additional
data to wet landfills that meet the
current size threshold of 2.5 million Mg
of do:lg‘n capacity to be consistent with
the universe of landfills that are affected
hy the rule.

Specifically, the final Emission
Guidelines require annual electronic
reporting of the volume of leachate
recirculated (gallons per year) and the
volume of other liquids added (gallons
per year}, as well as the surface area
over which the leachate is recirculated
{or sprayed), and the surface area (acres)
over which any liquids are applied. The
quantity of leachate recirculated or
liquids added should be based on
company records or engineering
estimates. The initial report will collect
historical data for the 10 years
preceding the initial annual reporting
year, to the extent the data are available
in on-site records, along with data
corresponding to the initial reporting
year. After the initial report, the other
annual electronic reports will include
only the quantities of leachate
recirculated and/or added liquid and
their correspending surface areas for
each the subsequent reporting year. The
EPA believes many landfills, especially
those operating with a Research,
Development, and Demonstration
(RD&D) permit, already keep records
and may submit reports containing
quantities of liquids added. So, the
etfort to track these additional data is
expected to be minimal. RD&D permits
are issued through Resource
Conservation and Recovery Act (RCRA)
subtitle D, part 258 regulations for MSW
landfills. The EPA is alsoc aware of some
state rules that require reporting of
leachate or added liquids outside of the
Clean Air Act reporting requirements.
Consolidating these data in an
electronic format in a central repository
can help inform how leachate or added
liquids affect LFG generation and
collection whether air emission
standards should be adjusted for wet
landfills.

The EPA is alsc requiring the landfill
to report the total waste disposed (Mg)
in the area with recirculated leachate
and/or added liquids, as well as the
annual waste acceptance rates (Mg/yr)}
in those same areas. Recognizing that
the waste quantities may be tracked at
the scale house entry to the landfill and
not the specific cell where the liquids
are added, the EPA is allowing the
landfill to report data based on on-site
records or engineering estimates.

The EPA is exempting landfills in the
closed landfill subcategory from this

wet landfill report recognizing that this
information would be difficult to obtain
from this subcategory of landfills, these
landfills are unlikely to still be adding
ligquids if closed, and also because the
gas generation from these landfills is on
the downward side of their gas
generation curve. Inn addition, for similar
reasons the EPA is allowing owners or
operators of landfills to discontinue
annual reporting of the wet landfill
report after the landfill has submitted its
closure ropurt

The EPA is also aware of annual LIG
collected and annual LFG generation
data electronically reported to 40 CFR
part 98, subpart HH, of the GHGRP and
therefore the EPA is not requesting
reporting of these data in this rule to
avoid duplicative requests. However,
the BEPA may link the wet landfill
practices data collected under the
landfills NSPS with the annual gas
collected data under subpart HH in
order to inform how liquids addition
affects LFG emissions. Similarly, the
EPA understands that precipitation may
affect gas generationn. However, since
precipitation data are readily available
through the National Weather Service,
the EPA is not requiring reporting of
this parameter. Instead, the EPA will
use existing electronic data already
available to link up with data collected
under this final rule. These additional
data will be used to assess the
appropriateness of potential future
action on wet areas of landfills.

The Paperwork Reduction Act (PRA)
requires each federal agency te obtain
OMDB approval before undertaking a
collection of information directed to 10
or more people. The PRA applies
whether a “collection of information is
mandatory, voluntary, or required to
obtain or retain a benefit.” The EPA
believes the additional data on wet
landfills will be beneficial for evaluating
whether separate thresholds for wet
landfills are appropriate wlien revising
future MSW landfill standards. Because
the EPA understands that many of the
data elements in the wet landfill report,
i